NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26331
TH RD DI VISION Docket Number MS-26974

Paul C. Carter, Referee
(Herbert Webster

PARTI ES TO DI SPUTE: (
(Long Island Railroad Conpany

STATEMENT OF CLAI M

"Petitioner was dismssed fromhis position as signalman for the
Long Island Rail Road on April 10, 1985, for allegedly falsifying his enploy-
ment application and nedical history questionnaire dated June 11, 1981. The
charges as specifically set forth by the Long Island Rail Road are:

"Falsification of your enployment application
dated June 11, 19811 (sic) in that:

1) You answered "No" to the question "Have you
ever had a" on-the-job accident?" when, in
fact, you had two prior on-the-job accidents
while in the enploy of the National Railred
(sic) Passenger Corporation, d/b/a Antrak.

2) You answered "No" to the question "Have you
or anyone on your behalf filed clai magainst or
sued a person or firmfor personal injury to
yoursel f" when, in fact, you had on Cctober 29,
1980 instituted a civil action against the
National Railroad Passenger Corporation, d/b/a
Antrak as a result of a personal injury sus-

tai ned on Decenber 19, 1979.°

"Falsification of your nedical history ques-
tionnaire dated June 11, 1981 in that you
answered no to the follow ng questions:

1) Have you ever had a serious illness, injury,
or operation? (If so, described and give names
and addresses of physicians who cared for you.)

2) Have you been hospitalized in the past 5
years? (If so, give reasons and addresses of
hospitals.)

3) Have you ever filed claimfor veterans'

disability or workmen's conpensation due to
injury or disease? (If so, describe circum
stances.)
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4) Have you ever had to take tinme off from
work or have yourwork limted because of your
health? (If so, describe.)

5) Have you ever had head injuries?

6) Have you ever had spine or back injury,
operation, pain, or disability?

Petitioner seeks reinstatenent and back pay from April 10, 1985."

CPINION OF BOARD: The record shows that following a formal trial or investiga-
tion conducted by the Carrier, Caimant was disnmssed from

service as a Signalman on April 10, 1985, for allegedly falsifying his appli-

cation for enployment and medical history questionnaire dated June 11, 1981.

The General Chairman of the Organization representing the craft in
whi ch O ai mant was enpl oyed by the Carrier prior to his dismssal, progressed
a Caimin behalf of Claimant to Carrier's highest designated officer of
appeal s on the property, contending that C ainmant should be returned to duty
and paid for all tine lost. The Cl aimprogressed by the Organization repre-
sentative was denied by Carrier's highest designated officer of appeals on
Septenber 10, 1985. Section (D} of Rule 47 of the applicable Collective
Bar gai ni ng Agreement provides in part:

"Any appeal fromthe decision of the Carrier's
hi ghest designated officer mustbe initiated to
a proper tribunal as established under the pro-
visions of the Railway Labor Act within ninety
(90) cal endar days of the date of such deci-
sion.”

On Decenber 4, 1985, a representative of the Law Ofice of Kimmel-
man, Sexter & Sobel of New York City, N Y., wote the Executive Secretary of
this Division of the National Railroad Adjustment Board:

"Re: Herbert Webster, Case No. 6746-LI

Dear Ms. Dever:

We are the attorneys for M. Herbert
Webster. M. Wbster has been disnissed from
his enploynent with the Long Island Railroad for
allegedly falsifying his enployment application.

M. Webster w shes to appeal the Railroad' s
action before the National Railroad Adjustment
Board. Please send us the requisite information
so that we can begin the process of his appeal
i medi ately.

Thank you for your attention to this
matter."
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The Executive Secretary responded, outlining the procedure to be
followed in the filing of subm ssions. On January 2, 1986, the representative
of the Law Ofice addressed another letter to the Executive Secretary of the
Di vi si on. The letter of January 2, 1986, was capti oned: "Re: Herbert
Webster, Anended Notice of Intent," and read in part:

"W are the attorneys for M. Herbert
Webster, and we submt this anmended notice of
intent on his behalf.

This is to serve notice, as required by the
rules of the National Railroad Adjustment Board,
of M. Herbert Webster's intention to file an ex
parte subm ssion covering an unadjusted dispute
between him and the Long Island Rail Road
involving the following claim.."

The letter of January 2, 1986, also specified the remedy sought:

"Petitioner seeks reinstatenent and back
pay from April 10, 1985."

The Carrier contends vigorously that no appeal from the decision of
the Carrier's highest designated appeals officer was initiated within ninety
cal endar days of such decision as required by that part of Section (D) of Rule
47 heretofore quoted. The Carrier insists that the letter of December 4,
1985, did not constitute a "notice of intent” and that such required notice
was not filed until the "Anended Notice of Intent" dated January 2, 1986. The
Carrier insists that the Caimis barred and nust be dism ssed.

The Board has given this initial issue considerable study. Circular
NO. 1 of the National Railroad Adjustnent Board, issued October 10, 1934,
under the sub-heading "EX PARTE SUBM SSI ON' provi des:

"In event of a" ex parte submi ssion the sane
general form of submission is required. The
petitioner will serve witten notice upon the
appropriate Division of the Adjustment Board of
intention to file an ex parte subm ssion on a
certain date (thirty days hence) and at the sane
time provide the other party with copy of such
notice. For the purpose of identification such
notice will state the question involved and give
a brief description of the dispute. The Secre-
tary of the appropriate Division of the Adjust-
ment Board will immediately thereupon advise the
other party of the receipt of such notice and
request that the subm ssion of such other party
be filed with such Division within the sane
period of time."
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The Board is forced to the conclusion that the letter of Decenber 4,
1985, was not a notice of intent, nor was it accepted as such by the Board.
W consider the letter of December 4, 1985, as a letter of inquiry. The
witer did not ask that it be accepted as a notice of intent, nor was a copy
furnished to the other party. There is no provision for an "Amended Notice of
Intent,” as the letter of January 2, 1986, was captioned; however, that l|etter
did not initiate an appeal from the decision of the Carrier's highest desig-
nated officer within ninety cal endar days from such decision as required by

Section (D) of Rule 47.

The Board nust apply time limt rules strictly in accordance with
the terms of such rules. Since notice of intent to file a submission to this
Board was not filed until after the expiration of the time limt contained in
Section (D) of Rule 47, the Board nust dismss the Claim for non-conpliance
with the Agreenment. See Fourth Division Award No. 3045, Third Division Award
No. 23466, and Second Division Award No. 6101.

If the dispute were properly before the Board, the O aimwould be
denied as there was substantial evidence in the investigation, or trial,
conducted on April 25, 1985, including Caimnt's statement, in support of the
charge that Claimant did falsify his application for enployment dated June 11,
1981, and that he falsified his nedical history questionnaire on the sanme
date. We find that none of Caimant's substantive procedural rights was
violated in the tineliness of the trial, or investigation, or the manner in
which it was conducted. Many Awards have been issued by this Board uphol di ng
the dismissal of employes who falsify their applications for enployment. See
Third Division Awards Nos. 11328, 18103, 22695, 23827, 24222 and 24223.

FI NDI NGS: The Third Division of the Adjustnent Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enmployes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the aimis barred.

AWARD

Claim di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest,

Nancy er - Executive Secfetary

Dated at Chicago, Illinois, this 8th day of June 1987.



