NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26334
TH RD DI VI SI ON Docket Nunber SG 27202

Paul C. Carter, Referee
(Brotherhood of Railroad Signalnen

PARTI ES TO DI SPUTE: ¢
(Union Pacific Railroad Conpany (WP)

STATEMENT OF CLAI M "Claim on behalf of the General Commttee of the

Brot herhood of Railroad Signalnen on the Union
Paci fic Railroad Company (Western Pacific).

On behalf of L. Mddleton for reinstatement with pay for all tine
| ost commencing April 2, 1985, and his record cleared of any disciplinary
action which resulted in his dismssal on May 8, 1985. Carrier file:
013-220~-Wp-M,"

CPINION OF BOARD: Prior to the occurrence giving rise to the dispute herein,
Claimant was enployed by the Carrier as a Signal man at

St ockton, California.

The record shows that on February 14, 1985, C ainant requested a 120-

day |eave of absence. No reason was given for the request. On March 4, 1985,
Claimant was notified by a Carrier official that the requested |eave of ab-
sence was not approved, based on the work |oad at that tinme. In the neantine

Caimant requested and was pernitted to take vacation February 25 to March 15,
1985. Cdaimant did not report for work followi ng his vacation period. He
reported for duty on April 19, 1985, at which time he was notified of his sus-
pension from service pending formal Investigation. On April 22, 1985, Caim
ant was notified to report on April 29, 1985, for Hearing:

"...to develop facts and determine responsibility

on charges of being absent fromduty wi thout proper
authority from March 18, 1985 to April 19, 1985 in-
dicating a violation of Rules Numbers 711, 712, of

Mai nt enance of Way and Signal Rules."

The Hearing was conducted as scheduled, and a copy of the Transcript
has been made a part of the record. W consider the Hearing on April 29,
1985, as tinely and within the lints of Rule 68 as it was within ten days of
the last day involved in the Notice of April 22, 1985.

Rules 711 and 712 of Carrier's Miintenance of Way and Signal Rules
read:

"711. Employes nust report for duty at the de-
signated tine and place, attend to their duties
during prescribed hours, and obey pronptly instruc-
tions from the proper authority in matters pertain-
ing to their respective branches of the service.
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They nust not absent thenselves fromduty, ex-
change duties with others, substitute others in
their places, nor engage in other business which
may interfere with the full discharge of their duty
to the Conpany without proper authority.

712. Employes subject to call for their tour of
duty must not absent thenselves fromtheir usual call-
ing place without notice of those required to cal
t hem

Al enpl oyees nust pronptly give witten and tele-
phone notice of change in residence and/or telephone
nunber to proper authority."

In the Hearing it was devel oped that O ainmant had been arrested by
Civil authorities for "Driving Under the Influence" and, as a result, had been
sentenced to serve tine in a correctional facility and did serve a total of 51
days. The Carrier contends that C aimant was absent without |eave comencing
March 18, 1985. On May 8, 1985, Caimant was disnmissed from service

It is clear fromthe record that Cainmant's absence during the period
involved in the Notice of Charge was due to his incarceration. This Board has
hel d in nunerous Awards that incarceration is not a valid reason for failing
to protect an assignment. (Third Division Awards Nos. 24760, 24606, 22683,
Second Division Award No. 8453, anmobng others). W will adhere to that princi-
pl e herein.

The Board also finds that under Agreement Rule No. 64, an employe
does not have an absolute right to a |eave of absence sinply on request. The
Rul e specifies "Wen requirenents of the service permit..." Caimnt's re-
quest for |eave of absence for 120 days was denied "Due to the heavy work | oad
comtemplated in the next six nmonths by the Signal Departnent, and | ack of expe-
rienced signal personnel." \Wen Caimant's request for |eave of absence was
denied, it was his responsibility to return to work, and he could properly be
consi dered absent without |eave commencing March 18, 1985

Whet her O ai mant should be permitted to participate in the Enployee
Assi stance Program must be left to the parties involved. (Third Division
Award No. 25553, Second Division Award No. 11188)

W also note fromthe record that Claimant's prior disciplinary re-
cord was far from satisfactory. An employe's prior record may always be
considered in arriving at the discipline to be inposed for a proven offense

There is no proper basis for the Board to interfere with the disci-
pline inposed by the Carrier.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest:

" Nancy J r - Fxecutive Secretary

Dated at Chicago, Illinois this 8th day of June 1987.



