NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26337

TH RD DI VI SI ON Docket Nunber MM 26708

Janmes R. Johnson, Referee

(Brot herhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: (

(Chicago, M Iwaukee, St. Paul and

( Pacific Railroad Conpany

STATEMENT OF CLAIM “Caim of the System Committee of the Brotherhood
t hat:

(1) The dismssal of M. K T. Lilly on June 29, 1984 and reaffirmed
on July 30, 1984 was unwarranted, w thout just and sufficient cause and in
violation of the Agreenent (SystemFile C#14-84/D2659~1}.

(2) The claimant shall be reinstated with seniority and all rights
unimpaired and he shall be conpensated for all wage |oss suffered.”

OPINION OF BOARD: O ai mant was enpl oyed by the Carrier as a Trackman for
approxi mately four years before his discharge. Under the
Agreement in effect between these parties, discipline is assessed and a"
employee has a right to an Investigation, if he reauests that one be hel d.

On June 29, 1984, the Caimant was term nated fromthe enpl oynent of
the Carrier for:

1st. Threatening to strike your immediate super-
visor with a spike maul. June 29th.

2nd. Being rude and very insubordinate / June 29
/ and Harassing M. Da” Flaten after being
fired from the Company by nyself and M.
Flaten, Assistant Foreman at 2:45 p.m

3rd. Late for work on 29th. You and the people
you ride with drove to the job site. This
also was a violation due to the fact that the
Company is liable for you during working hours
and there is transportation provided by the
Conpany.

The dainmant requested a” Investigation, as provided in the Agree-
ment, and the Investigation was scheduled to be held on July 25, 1984. daim
ant was given proper Notice of the Investigation, but failed to appear at the
schedul ed tine and place. The Organization requested a postponenent when the
Claimant failed to appear, and a recesswas called to call the Caimant’s
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home. After being advised that Caimant had left the previous evening to at-
tend the Investigation, the Carrier denied the request for postponement. The
Hearing was conducted in absentia, and the discharge was upheld.

The Organi zation objects to the Carrier's refusal to postpone the
Investigation, and argues that the Hearing was unfair because the O aimant was
not present. The Carrier counters that it declined to postpone the Hearing,
because it had transported several witnesses fromlowa, and C ai mant made no
timely request for a postponenment. Further, it states that Caimant has not,
expl ai ned his absence, or given a treascn for a postponenent at any time during
the handling of the case on the property. It concludes that it was appro-
priate to hold the Investigation in absentia under the circunstances.

The Board agrees with the Carrier's position. (Claimant gave no rea-
son for a postponement, or explanation for his failure to appear, either
before or since the Hearing, and there is no obligation upon the Carrier to
delay or incur additional expense or inconvenience under such circunstances.
Ve find that it was proper to hold the Hearing in absentia.

Wth respect to the nerits of the case, there is substantial evi-
dence and testinmony in the record to establish that the Claimant was guilty as
charged. The offense of threatening and swi nging a spike naul at one's Super-
visor is, alone, nmore than sufficient to warrant the Cainmant's discharge. W

will deny the Claim

FINDI NGS: The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and hol ds:

That the Carrier and the Enpl oyes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and
That the Agreement was not viol ated.

AWARD

Cl ai m deni ed.
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NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

- Executive Secretary

Dated at Chicago, I!llinois this 8th day of June 1987.



