NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 26340
TH RD DI VI SION Docket Nunber X-26501

Herbert L. Marx, Jr., Referee
(Brotherhood of Railroad Signal nmen

PARTI ES TO DI SPUTE: (
(Consolidated Rail Corporation

STATEMENT OF CLAIM  "Cl ai m of the General Conmittee of the Brotherhood of
Railroad Signalmen on the Consolidated Rail Corporation
(Conrail):

On behal f of Maintainer J. F. Stoner, ManNo. 077458; assigned ter-
ritory Section 402, assigned headquarters Col a; assigned hours 7:00 a.m to
3:30 p.m; assigned rest days Saturday and Sunday.

(a) Carrier violated the current Agreenent between Consolidated Rail
Corporation and the Brotherhood of Railroad Signalnmen, Appendix P of the agree-
ment was violated when Miintainer R E Evertts, Jr. was used to perform sig-
nal work at GColdsboro Substation on January 3, 1984,

(b) Carrier should now be required to conpensate Miintainer J. F.
Stoner for a call of three (3) hours at one (1) and one half (1/2) tines his
regular rate of pay. (Carrier file: X-2127)"

CPINION OF BOARD: 0" January 3, 1984. the Carrier required an overtime call

for a Maintainer to make a repair to Signal N-721. The
Caimant was the first enployee called. Wen the call was made at 4:52 P. M,
the Claimant's line was busy. A second call was made at 4:54 P.M, and the
line was still busy. The Carrier thereupon called another Mintainer at 4:54
P.M, who responded to the call and subsequently made the necessary repair.

The procedure for calling Mintainers outside their regular working
hours is contained in Appendix "P', which reads in pertinent part as follows:

“8. Enployees will be called fromthe appro-
priate list for work in the order in which their
names appear on the list.

. 9. Areasonable effort will be made to conply
with the procedure outlined above but this shall
not be permtted to delay getting a qualified
enpl oyee to report pronptly at the point necessary
to cope with the situation.

10. In the application of this understanding
two calls will be nade to the first six (6)
enpl oyees whose names appear on the calling list.
One call will be nmade to other individuals on the
list. . . ."
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The O ai mant seeks three hours' payat the punitive rate.

The Carrier argues that it conplied with Appendix “"p", Section 10,
which requires that "two calls" be nade to each of the first six enployees on
the call list. The Organization argues that naking two calls within two
m nutes and receiving a busy signal (indicating that someone was available to
receive the call) was not a "reasonable effort,” as required by Section 9.

The parties hereto have established an unusually precise procedure
for calls, and this instance requires a narrow interpretation confined to the
particular facts. The purpose of the two calls is obviously to determne if
the called enployee is available at his calling location. Here, the busy
signals, made within two mnutes of each other, at least indicated that the
C aimant was not absent from his calling |ocation. It is questionable that a
busy signal can reasonably be determined as a conpleted call. In the circum
stances, a further attenpt would have been "reasonable."

On this basis, the Board will sustain the Caim There is, however,
a further dispute as to the remedy. The Organization, in support of its posi-
tion that pay for three hours should be at punitive rate, cites Rule 4=-B=-2(b),
whi ch reads as follows:

"(b) Enpl oyees call ed after release fromduty
to performservice outside of and not continuous
with regular tour of duty shall be paid at the
applicable overtime rate fromthe tinme called to
the time returned to the point at which called or
their headquarters with a mnimm of three (3)
hours at the timeand one-half rate.”

The Carrier argues that this provision affords time and one-half pay
where the overtine is actually worked, and it does not follow that the puni-
tive rate is necessarily applicable where the work is not perforned.

Whi |l e previous Awards have reached varying conclusions on this point,
the Board finds in this instance that paynment at the straight-time rate is
more appropriate. The C aimant was not inconvenienced by having to perform
the work, and the Carrier can be credited with a sincere (if insufficient)
effort to meet the requirements of Appendix "P".

FI NDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employesinvolved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor Act
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and
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That the Agreement was viol ated.

AWARD

Claim sustained in accordance with the

NATI ONAL
By Order

Attest:

26501

Qpi ni on.

RAI LROAD ADJUSTMENT BOARD
of Third Division

Nancy J. DeVer - Executive Secretary

Dated at Chicago, Illinois, this 8th day of June

1987.



