NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26344
THI RD DI VI SI ON Docket Nunber CL-25850

Robert W MAllister, Referee

(Brotherhood of Railway, Airline and Steanship C erks,
(Freight Handlers, Express and Station Enployes

PARTI ES TO DI SPUTE: (
(The Pittsburgh and Lake Erie Railroad Company

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood
(G.-9896) that:

1. In accordance with Rules 20 and 21 of the Cerical Rules Agree-
ment effective Septenber 1, 1946, as amended, we are appealing the decision
of Supt.-Labor Relations, M. R W Roberts in his letter dated Decenber 10,
1982 of the 'unjustly treated hearing' held on Novenber 4, 1982 for clerk-
stenographer, Ms. D. A Kellum

2. Carrier had assigned another clerk Ms. Ciarcinski who is junior
in seniority to Ms. Kellumto position on District No. 3 in the Ceneral
Accounting Ofice at Pittsburgh, PA position was advertised under Rules 6 &
14 of the Rules Agreement.

3. Ms Kellum's seniority date is April 12, 1977 and Ms. G arcinski's
seniority date is May 24, 1978.

4, Claimant was assigned to Job 81 in the Minager Di sbursenent
Accounting Departnent which is a stenographic position at the time of this
vacancy and was qualified for this position because she had previously been
regul ar assigned to Job No. 3 of the General Accounting office.

5 Carrier had also violated paragraph (b) of Rule 20 - Discipline
when they did not render a decision within ten (10) days after conpletion of
hearing. The hearing was held on Novenber 4, 1982 and a decision was rendered
on November 16, 1982, twelve (12) days after the hearing.

6. Carrier shall now place Ms. Kellum on Seniority District No. 3
ahead of M. Donna Ciarcinski."

CPINFON OF BOARD' : The Carrier, following the proper advertisement of Job No.
3, Stenographic-Cerk, Pittsburgh, Pennsylvania, assigned
Cerk D. Garcinski to that position. Ms. Carcinski is junior to the Claim
ant. As a result, the Cainmant requested a Hearing in accordance with Rule
21.  This Hearing was held on November 4, 1982. On Novenber 16, 1982, the
Caimant was informed in witing that she failed to provide sufficient facts
to support the O aimof unjust treatment,
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The Organi zation argues the record clearly establishes the C ai mant
possessed the "fitness and ability" to handle the bulletined position in that
she was hired for such a position in January, 1975, and worked the assignnent
for two years. The Organization further contends the C ainmant has exclusively
done stenography and typing work, and nothing was brought out in the Hearing
about criticism of her work record.

The Carrier takes the position the bulletined job was assigned in
accordance with the Agreement. The Carrier contends the Caimant did not
possess the necessary fitness and ability, and it has the right to set stand-
ards and determne such fitness and ability.

Rule 4 of the Agreenent reads:
"Pronotion, Assignments and Displacements

Enpl oyes covered by these rules, shall be in line
for promotion. Pronotions, assignnments and

di spl acenents under these rules shall be based on
seniority, fitness and ability; fitness and ability
being sufficient, seniority shall prevail.

Note: The word 'sufficient’ is intended to nore
clearly establish the right of the senior employe
to bid in a new position or vacancy where two (2)
or nore employes have adequate fitness and
ability."

The record of the November 4, 1982, Hearing establishes the O ai mant
held a statistical typist job for two years in the General Accounting Depart-
ment. She was given a typing and statistical typing test at the tinme of her
hiring. There is no evidence to rebut the strong inference she passed both.
Her position at the tine of the Hearing was that of stenographer.

At the Hearing, a Carrier witness insisted they had a right to test
enpl oyees who bid on posted positions. Taken to its logical conclusion, this
assertion is a perversion of the clear |anguage of Rule 4 quoted above. W
find that such an approach to testing could allow the Carrier to negate the
threshol d attained by an enpl oyee once he/she possesses sufficient fitness and
ability. Accordingly, if two candidates actually possessed sufficient fitness
and ability, seniority would be thwarted by arbitrarily requiring a test which
could justify award of the position to the junior of the two conpeting enploy-
ees.

In this case, the Carrier has sinply failed to establish by a pre-
ponder ance of probative evidence that the Caimnt did not possess fitness and
ability sufficient to allow her seniority to prevail.

It is this Board' s opinion, therefore, that aimant is to be
afforded a seniority date identical to that of Ms. D. Ciarcinski's in Sen-
iority District No. 3 with the understanding that Claimant is senior to M.
G arcinski in District No. 3.
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Gven this conclusion, the Board finds it unnecessary to coment on
the Organization's substantive procedural d ains.

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and holds:

That the Carrier and the Emploves involved in this dispute are
respectively Carrier and Enpl oyes within the meaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

AWARD

Cl ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BQOARD
By Order of Third Division

Attest: .bé‘y

Nancy J. Dever - Executive Secretary

Dated at Chicago, I|llinois, this #&th day of June 1987.



