
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 26351

THIRD DIVISION Docket Number MW-26371

Edward L. Suntrup, Referee

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (

(The Chesapeake and Ohio Railway Company (Southern Region)

STATEMENT OF CLAIM: "Claim of the System Committee of the Brotherhood that;

I. The Carrier violated the Agreement when, without a conference
having been held as required by the October 24,  1957 Letter of  Agreement,  it
assigned outside forces to perform grading work at Mile Post A150 on January
25, 1984 (System File C-TC-2204/MG-4525).

2 . Because  o f  the  a foresa id  v io lat ion , furloughed Machine Operator
R. P. Brow" shall  be allowed ten (10) hours of  pay at the Class A machine
o p e r a t o r ' s  r a t e . "

OPINION OF BOARD: On January 25, 1984, a derailment occurred at MP A150 in
the  v ic in i ty  o f  Lynchburg ,  Virg inia . As a result the

Carr ier  contacted  a"  outs ide  contractor  to  br ing  in  equipment  f rom Selma,
Virg in ia  to  grade  the  r ight -o f -way . According to a time Claim filed by the
Organization it  took the contractor some four (4) hours to move the equipment
in  both  d irect ions  and some s ix  (6) hours  to  actual ly  work  the  s i te . The
Claim for ten (10) hours pay was made on behalf of Equipment Operator R. P.
Brow" of the Carrier 's Clifton Forge Division on the grounds that C&O machines
should have been used to do the work. According to the Organization Carrier
Equipment was only ten (10) miles from the site. In  i t s  denia l  o f  the  Cla im
t h e  C a r r i e r ' s  O f f i c e r  s t a t e d  t h a t  i t  h a d  b e e n  a n t i c i p a t e d  ". .  .  b e c a u s e  o f
extreme cold" that  the  sub-contractor ' s  977  Tracked  Loader  equipped  u. .  .
wi th  r ipping  teeth" was needed to prepare the subgrade after the derailment
occurred . The Claim was denied,  therefore, because special equipment was
needed according to the Carrier, i n s t e a d  o f  t h e  C&O D - 4  b u l l d o z e r  ". .  .
equipped  with  a  s tra ight  cutt ing  b lade . "

Since the Claim could not be resolved on property it  was docketed
before the Third Division of  the National Railroad Adjustment Board for f inal
ad judicat ion . F i r s t  o f  a l l , the  Carr ier  a l leges  in  i ts  Submiss ion  to  th is
Board  that  the  Prganization  is  in  procedural  error  in  i t s  Statement  o f  Cla im
submitted to this Board at Part 1. A study of the record shows that the
Carr ier  i s  correct  and  a l l  re ference  in  the  s tatement  o f  Cla im to  a  " confer -
ence"  in  Part  1  o f  the  Cla im is  in  procedural  error .  This  part  o f  the  Cla im
is ,  there fore ,  d ismissed  by  the  Board . The rest of  the Statement of  Claim,
however ,  i s  substant ive ly  s imi lar  to  that  f i l ed  by  the  Organizat ion  with  the
Carr ier  on  property  and i t  wi l l  remain  subject  to  the  de l iberat ions  by  th is
Board. Such conc lus ion  i s  not  at  var iance  with  the  sp ir i t  o f  precedent ia l
decisions issued by this Board relative to amended claims (See Third Division
13235, 20279 inter alia).
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A study  o f  the  record  fa i l s  to  convince  the  Board  that  i t  was  factual -
ly  necessary  for  the  Carr ier  to  ca l l  in  a  subcontractor  to  do  the  work  a f ter
the derailment on January 25, 1984. F i r s t  o f  a l l , the argument by the Carrier
t h a t  e x t r e m e l y  “. .  .  c o l d ” weather was anticipated is unconvincing. The
nrganization  s t a t e s , and the  Carr ier  at  no  t ime denies  th is ,  that  the  actual
temperature was between 60 and 70 degrees. I f  i t  t o o k  t h e  s u b - c o n t r a c t o r  o n l y
some two  (2 )  hours  to  get  to  the  locat ion ,  which  the  Carr ier  a lso  does  not
deny, i t  i s  not  reasonable  to  conc lude  that  the  weather  could  have  var ied  f rom
“extreme” co ld  to  over  30  degrees  above  f reez ing  in  such  a  short  per iod  o f
time. Secondly,  it  appears that the piece of  equipment which the Carrier
thought the sub-contractor was going to use,  the 977 Tracked Loader,  and as it
apparently stil l  thought he used as much as four months later when the Claim
was first denied on May 18, 1984 ,  was  rea l ly  a  complete ly  d i f ferent  p iece  o f
equipment.

The  sub-contractor  rea l ly  used  a “175 International Loader” with no
ripping teeth, and with street pads which would have made it  impossible for it
to  have  kept  i t s  t ract ion  on  f rozen  ground i f  there  had  been  the  co ld  weather
which  the  Carr ier  sa id  i t  ant i c ipated . On the other hand, the B&O D-4 Bull-
dozer with grouser pads could have been used if  the ground would have been
frozen . The  Carr ier  has  fa i led  to  bear  i t s  burden  o f  proo f  that  spec ia l  equip -
ment was needed, and/or in fact that it  was ever even used when it  subcon-
tracted the grading work on January 25, 1984. On merits the Carrier was in
v io lat ion  o f  Rule  83(b )  o f  the  current  Agreement  which  reads  as  fo l lows :

“ (b )  I t  i s  understood  and agreed  that  maintenance
work coming under the provisions of  this agreement
and which has heretofore customarily been performed
by employees of  the railway company, will  not be
let  to  contract  i f  the  ra i lway  company has  avai l -
able the necessary employes to do the work at the
t ime the  pro ject  i s  s tarted ,  or  can  secure  the
necessary employees for doing the work by recalling
cut -o f f  employees  ho ld ing  senior i ty  under  th is
agreement. Cut -o f f  employees  on  a  senior i ty  d is -
t r i c t  w h o  w i l l  g o  t o  o t h e r  t e r r i t o r i e s  t o  p r e v e n t
having to contract work hereunder will  be consider-
ed  upon not i f i cat ion  in  wr i t ing  to  the  Manager-
Engineer ing  or  o ther  corresponding  o f f i cer  o f  the
terr i tory  on  which  the  part i cu lar  employee  ho lds
senior i ty  by  that  employee . T h i s  s h a l l  n o t  p r e -
c lude  le t t ing  to  contract  the  bui ld ing  o f  new
l i n e s , s id ings , and yards; t h e  e x t e n s i o n  o f  e x i s t -
i n g  l i n e s ,  s i d i n g s ,  a n d  y a r d s ;  t h e  c o n s t r u c t i o n  o f
new bui ld ings  or  o ther  fac i l i t ies  which  has  custo -
mari ly  been handled  by  contract  in  the  past ;  or  the
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doing of maintenance work requiring equipment which
the railway company does not have or skill  and
tools not possessed by workmen covered by this
agreement; on the other hand, the railway company
wi l l  cont inue  i ts  po l i cy  o f  do ing  construct ion  work
with employees covered by this agreement when
condit ions  permit . Where maintenance work coming
under the provisions of  this agreement which has
customarily been performed by employees of  the
rai lway company is  le t  to  contract ,  the  ra i lway
company will  place an extra force foreman in charge
of work if  the contracted work is roadway or track
work. I f  the  contracted  work  i s  br idges  and
structures work, a BbB foreman will  be assigned
with  the  contract  force  i f  the  job  i s  such as  would
just i fy  ass ignment  o f  a  foreman i f  the  ra i lway
company were doing the work with its own forces.
I f  the  contracted  br idges  and structures  work  i s
such that a carpenter would be used if  the work
were being done with railway company forces,  a
carpenter  wi l l  be  ass igned . I f  pa int ing  work  i s
contracted , a foreman will  be used."

According to the Submission by the Organization ". . .  the Claimant
was available to perform the work in question on the claim date". A search of
t h e  r e c o r d  f a i l s  t o  c o n t r a d i c t  t h i s . I"  its May 18, 1 9 8 4 ,  d e n i a l  l e t t e r  t o
the  Organizat ion  the  Carr ier  only  s tates  that : "(w)e have also determined that
Mike Mann was upgraded to the Equipment Operator's rate of pay because of this
contractor  per forming this  work . " The Claimant shall ,  therefore,  be compen-
sated for ten (10) hours of  pay at the Class A Machine Operator 's  rate in
accordance with the Statement of  Claim.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and a l l  the  ev idence ,  f inds  and  ho lds :

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein;  and

That the Agreement was violated.
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A W A R D

Claim sustained in accordance with the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of  Third Division

A t t e s t :

Dated  at  Chicago ,  I l l ino is ,  th is  8th  day  o f  June  1987 .


