NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26362
TH RD DI VI SI ON Docket Number MN 26787

John E. Cloney, Referee

(Brot herhood of Maintenance of Way Employes
PARTI ES TO DI SPUTE: (
(The Chesapeake and Chio Railway Conpany
(Sout hern Region)

STATEMENT OF CLAIM "Claim of the System Conmittee of the Brotherhood that:

(1) The dismissal of Trackman C. Webber, Jr. for alleged absence
Wi t hout perm ssion on August 27, 28, 29, 30 and 31, 1984 was arbitrary,
capricious, unwarranted and in violation of the Agreement (SystemFile
C-D-2619/MG-4909).

(2) The claimant shall be reinstated with seniority and all other
rights uninpaired, the charge leveled against him shall be renoved from his
record and he shall be conmpensated for all wage |oss suffered.”

OPINION OF BOARD: In a 1977 Menorandum of Agreenent the parties agreed
absences without permssion wuld be handled by (1) a
warning letter for thefirst offense, (2) a five day overhead suspension for a
3 nmonth probationary period for the next offense, (3) a ten day actual suspen-
sion for the next offense, and (4) disnmissal for the next offense. The Agree-
ment further provided the contractual discipline Rules would not apply to
di sci pline assessed under the Menorandum  In 1979, the Mermorandum was anended
to provide a Letter of Overhead Suspension woul d be renoved follow ng the
three month probationary period if no further Letters had Issued. It was also
agreed that if an employe who has received a ten day suspension and received
no further letters in a six nonth period both the ten day suspension letter
and the five day overhead suspension Letter would be removed. I|n both situa-
tions the original warning letter remains of record.

On September 10, 1984, Claimant was sent a letter charging himwith
being absent wi thout permission on August 27, 28, 29, 30 and 31, 1984. The
letter noted Claimant had a warning letter on June 10, 1982, a five day over-
head suspension on April 5, 1984, and a ten day actual suspension on My 21,
1984. The letter concluded that Caimant was dism ssed effective close of
busi ness Septenber 14, 1984, pursuant to the Menorandum Agreenen:.

G ai mant contends his absence was due to an ear problem and that he
tried to contact his Supervisor, Wthers, at his hone on August 25, 1984, to
say he would be absent. He states he left a message with Wthers' son. He
again called on the 26th. speaking to Wthers' wife. Later on August 26,
1984, hereached Wthers froma pay phone. Wthers told him he, Wthers, was
on vacation and couldn't excuse him He also clainms Withers could not give
himthe nane of a Carrier representative to notify.
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On Septenber 26, 1984, the Organization asked that C ainmant be
reinstated with backpay and requested a grievance hearing absent reinstate-
ment. Attached to the request was a prescription from St. Luke Hospital dated
August 25, 1984, and a "Return to Wrk or School" note froma Dr. Hunphries
whi ch stated claimant could return to work on Septenber 4, 1984. The note was
dated August 24, 1984, with the "24" scratched outand 30" witten above it.
Thus it read August 30, 1984. Claimant contends he couldn't get an appoint-
ment with Dr. Hunphrles prior to August 30, 1984. On Cctober 4, 1984, Carrier
declined to reinstate Claimant but agreed to a hearing. On Cctober 9, 1984,

C ai mant was advi sed hearing had been scheduled for 10:00 A M on Cctober 22,
1984, in Huntington, West Virginia.

Claimant, who lives in Cincinnati, Chio, contends he experienced
car problens driving to the hearing. Not knowi ng who to notify he called his
father (also an enployee of Carrier) and asked him toecentact Program Coor -
dinator - Track Schilt, who had issued the charges. Hs father notified
Schilt that Caimant would be late. Wen Cainant arrived at the hearing site
everyone was gone.

At the hearing the Organization objected to having the nmatter pro-
ceed until it could deternmine where Caimnt was. Nevertheless the hearing
proceeded. Wthers testified Caimant had called his home on August 26, 1984,
and left a message that he wouldn't be at work because he didn't have a ride.
He called again on August 27, 1984, and said the sane thing, this tine talking
to Wthers. Wthers denied Caimant said he was ill or had seen a doctor.
During that call, according to Wthers, he gave O ainmant the name of the man
who was in charge of the gang that week (Callahan) and the nanme and phone
nunber of the motel at which Callahan could be reached.

Trackman Siefort was tinmekeeper during the week August 27, through
31, 1984. He testified daimnt came to the canp cars on August 29, 1984,
after working hours and stated he heard "they had ny letter for me." Siefort
knew of no letter. Cainmant asked what he should do and Siefort referred him
to the notel atwhich Callahan was staying. Caimant did not mention any
illness to Siefort. The hearing adjourned at 10:37 A M

On Cctober 25, 1984, Schilt denied the appeal. The Organization
thereafter requested a new hearing which was refused.

The Organization argues that prior to his disnissal dainant had
three years of satisfactory service.

Claimant alleged in a letter to the General Chairman dated QOctober
27, 1984, that Wthers had excused him from work on August 24, 1984, so he
could see his doctor regarding his ear. The Organization maintains Carrier
was thus aware of Clainmant's problem and the absence was not wi thout perm s-
sion because an enmploye is no: required to obtain permi ssion on a day to day
basis in a continuing illness.
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Further, the Organization argues failure to postpone the hearing
deni ed Cl ai mant due process because he was not present. It also contends
Schilt, who had been notified of Caimant's reasonfor being Late for the
hearing, and also rendered the decision. Since Schilt was not present at the
hearing, the Organization contends he wasnot in a position to make credi-
bility findings and this too constitutes deprivation of due process.

Carrier denies Claimant's record was satisfactory. pointing out four
letters for unauthorized absences issued from July 19, 1982, through July 25,
1983. They were renoved from his records in accord with the Menorandum

We cannot agree that failure to postpone the hearing deprived
Claimant of due process. Wiile his absence nay have been due to unfortunate
circunmstances the responsibility cannot be shifted toCarrier. Al though
Claimant tried to notify Carrier officials through his father, the contact was
not made until 10:07 AM Efforts to relay the nessage to the hearing room in
time were not successful. Thus no Carrier official was aware of the problem
until after the hearing schedul ed starting time of 10:00 A M

Neither can we agree Schilt inproperly made credibility findings, if
for no other reason than there was none to nmake. There was no testinonial
conflict. Wthers denied dainmant nentioned any illness but rather stated he
| acked transportation. This was undenied on the record.

It is difficult for this Board to understand why C aimant coul d not
contact sonme Carrier official who was on duty during the five day period.

In the circumstances, and desplite the nedical docunmentation Claimant
produced, it can't be said Carrier was arbitrary in concluding d ai mant was
absent without permission on the dates alleged. Accordingly we should not
disturb its assessnment of discipline, and we won't.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Ac:
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreerment was not viol ated.
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A WA R D

Claim deni ed.

NATI ONAL RAI LroaD ADJUSTMENT  BQARD
By Order of Third Division

M

r — Executive Secretary

Attest::

Dated a: Chicago, Illinois, this 25th day of June 1987.



