NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26363

THIRD DI VISION Docket Number MWV 26853
John E. Coney, Referee

(Brot herhood of Mintenance of Way Emploves
PARTI ES TO DI SPUTE: ¢(
(Chesapeake and Chio Railway Conpany
(Northern Region - Excluding Hocking Division)

STATEMENT OF CLAI M "Claimof the System Commttee of the Brotherhood
that :

{1) The dismissal of Trackman G. Perras for alleged 'use and posses-
sion of intoxicants during your lunch period . . . August 21, 1984' was without
just and sufficient cause and on the basis of unproven charges (SystemFile CD

2613/MG-4948).

(2) The claimant shall be reinstated with seniority and all other
ri ghts unimpaired, the charge |evel ed against him shall be renmoved from his
record and he shall be conpensated for all wage loss suffered."

OPI Nl ON OF BQOARD: Caimant, a Trackman, was notified to attend a Hearing on
Sept enber 5, 1984, as he was:

"Charged with responsibility for use and possession
of intoxicants during your lunch period while sub-

ject to duty, at approximately 11:40 a.m, Tuesday,
August 21, 1984, at Rougemer Yard, Dearborn, Michi-

gan."

A the Hearing, conducted by Assistant Manager of Engineering J. L.
Mel cher, there was serious conflict in the evidence. Clalmant and his wit-
nesses denied he had purchased or consumed beer, or had beer in his posses-
sion, during the lunch period. On the other hand Carrier's Manager of Casu-
alty Prevention and Police, and a Lieutenant of Carrier's Police who had been
conducting surveillance because of information received, testified C aimnt
had an opened quart of beer in a bag in his possession. The Manager testified
G aimant drank from the bottle while talking to him  The Lieutenant testifted
"l believe that | saw . . ." Cainmant consune beer. (daimant was one of a

group of enpl oyees)

By letter of Septenber 17, 1985, Claimant was notified by letter from
Manager - Engi neeri ng Rymer that:

"...It has been found that you are responsible for
use and possession of intoxicants during your |unch
period while subject to duty at approximtely 11:40
A.M on Tuesday, August 21, 1984...."
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The discipline was dismssal.

The Organization contends Carrier "failed to present sufficient cred-
i bl e or convincing evidence to support its position in this case.”

In reviening a record this Board must keep in mnd that it is not our
function to determine whether we would resolve factual issues in the sane nan-
ner as did the Carrier. From our review of the transcript of the Investiga-
tion we conclude there was substantial evidence to support Carrier's determ na-
tion.

The Organi zation al so argues the decision was not rendered by the
Hearing O ficer and accordingly d aimant was deni ed due process. This had not
been rai sed on the property. Accordingly firmy established precedent pre-
cludes our consideration of this issue.

FI NDI NGS: The Third Division of the Adjustnment Board, upon :he whol e record
and all the evidence, finds and holds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the meaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustnen: Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was no. viclated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: z@/p@/

" Nancy J. Peg€r - Executive Secretary

Dated at Chicago, Illinois this 25th day of June 1987.



