NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26364
THI RD DI VI SI ON Docket Number MJ 26966

John E. Cloney, Referee
(Brotherhood of Maintenance of Wy Emploves

PARTI ES TO DI SPUTE: (
(Houston Belt & Termi nal Railway Conpany

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood
that:

(1) The dismssal of Machine Operator K D. Lavergne for alleged
responsibility in connection with the derail ment of Machine No. 156 and damage
to Hughes Tools Building on or about January 9, 1985, resulting in a personal
fnjury to M. G V. Puga, was unreasonable and unwarranted.

(2) The claimant shall be reinstated with seniority and all other
rights uninpaired, his record shall be cleared of the charges |evel ed against
him and he shall be conpensated for all wage loss suffered.”

OPI Nl ON OF BOARD: Cl ai mant was in charge of Machine No. 156, a Tie Crane, on
January 9, 1985, when it derailed and damaged a Hughes Tool

Bui | di ng.

From an Investigation conducted on January 24, 1985, it appeared that
Machi ne Number 156 was the last of a group of machines noving fromthe main
track to a stub track. At |east three eye witnesses testified C aimant was
operating the machine toe fast for conditions. One of the wtnesses was rid-
ing the machine with Claimant and told Caimant to "take it easy." That wit-
ness, fearing collision, finally junped from the machine and injured hinself.
Thereafter the machine derailed and the crane boom struck the Hughes Buil di ng.
Several witnesses testified the tracks were slippery due to wet grass. Caim
ant deni es fault and contends the brakes failed and that he derailed because
he hit something on the rail, not because of speed. Two witnesses had checked
the brakes at the scene on the day of the accident and a Machinist checked
them the next day. Al agreed the brakes were operative.

Clai mant attributed the testimonyof w tnesses tothe fact that "that
gang around me . . . everybody is trying te cut each other throats."

Cl ai mant, who had been enpl oyed since 1978, had been di scharged on
Septenber 27, 1984, and returned on a twelve nonth probationary basi s on Sept-
enber 28, 1984.

On February 6, 1985, Caimant was notified of his disnissal, effec-
tive immediately. Throughout handling of the Caimon the property Carrier
had mai nt ai ned:



Awar d Nunber 26364 Page 2
Docket Number MM 26966

"The charges were clearly supported . . . and the
assessnent of dismssal was not excessive .

for the nature of the violation and in considera-
tion of his previous work record."

This Board agrees.

FI NDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enmployes involved in this dispute are
respectively Carrier and Employes within the nmeaning of the Railway Labor Act,

as approved June 21, 1934;

That this Division of the Adjustment Board hasjurisdiction over the
di spute involved herein; and

That the Agreenment was not violated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Nancy J. r - Executive Secretary

Dated at Chicago, Illinois this 25th day of June 1987.



