NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26366
TH RD DI VI SI ON Docket Number Ms-27004

John E. Coney, Referee
(Kevin H. Finucane

PARTI ES TO DI SPUTE: (
(National Railroad Passenger Corporation (Amtrak)

STATEMENT OF CLAIM

"My claimis that | amfully recovered and able to fullfill (sic) ny
duties as a Trouble Desk Operator and a C&S enployee. Evidence to this fact
has been supplied to the Carrier but in spite of this they have denied nme ny
right to return to work. Because ny rights were violated | am claimng full
pay and any overtine |lost since 12/i0/84 and that | be allowed to return to
work and exercise my seniority."”

OPINION OF BOARD: After an on the job injury Claimant filed a Conplaint in
the United States District Court for the District of Con-

necticut alleging he received permanent injuries and had been "incapacitated

and prevented from engaging in his enploynent, and he will continue to be so

incapacitated in the future." A jury awarded him a verdict of $300,000. On

February 13, 1984, Cainmant signed a general release upon payment of

$290, 000.

On Decenmber 5, 1984, Claimant requested he be returned to work as
fully rehabilitated and submtted a two sentence note froma Dr. Kaufman stat-
ing he exam ned Claimant and "He is in excellent health and able to return to
work." 0" January 7, 1985, he claimed all pay lost since Decenber 10, 1984,
as Carrier had not responded to his Decenber request. On February 6, 1985,
Carrier declined the laim After appeal by the Organization, the Director -
Labor Relatlouns declined the Claimon July 19, 1985. Rule 66{(c) provides 9
nont hs after declination to progress a nmatter to the Board.

By letter of April 2, 1986, Caimant wote the Executive Secretary of
the Board requesting information regarding how to progress his case to the
Board. On April 8, 1986, Cainant again wote the Executive Secretary "to
serve notice . . . of intention to file" and reciting tosonme extent the basis
of his Caim A copy was sent to the Director - Labor Relations. C ai mant
again wote the Executive Secretary on May 10 and 11, 1986. On May 10, 1986,
he requested Oral Hearing and on May 11, 1986, he requested "an extension of
time in which to file nmy case properly."”

At the Oral Hearing Clailmant argued therewas testinony at the Trial
that he mght be able to resune work in the future. That testimony plus the
fact that the Award was for only $300,000 to a man his age (29 years at the
time) shows the jury did no: decide he was permanently disabled.
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This is not a case in which this Board should speculate as to what
was in the mnds of the jurors. Caimant's suit against Carrier asserted he
had suffered permanent injuries and that he would continue to be incapacitated
inthe future. There was nedical testinony at the Trial which would permt a
jury to conclude daimant's disability would prevent his again working for the
railroad. The jury awarded a very substantial verdict.

Awar ds of this and other Divisions have consistently held in simlar
situations that the estoppel doctrine applies. As stated in Third Division
Award 26081

"It would be unfair now to say that Clainmant's
disability was not finally decided by the Jury
Award or that the Award was not accepted, none-
tarily so, by the dainant based on his pernmanent
disability.-

As the often quoted | anguage of Third Division Avard 6215 expl ai ns:

"The basic philosophy underlying these holdings is
that a person will not be pernmitted to assune in-
consi stent or nutually contradictory positions with
respect to the same subject matter in the sane or
successive actions. That is, a person who has
obtained relief froman adversary by asserting and
offering proof to support one position may not be
heard later, in the same or another forum to con-
tradict himself in an effort to establish against
the same party a second claimor right inconsistent
with his earlier contention. Such would be against

public policy."

[: is not necessary to decide the question of whether the matter was
properly progressed to this Board

FINDI NGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,

as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.
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AWARD
Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

At;estZ@/‘/&%

Nancy J. Dever - Executi've Secretary

Dated at Chicago, Illinois, this 25th day of June 1987.



