NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 26369
TH RD DI VI SI ON Docket Nunmber Ms-27117

John E. Cloney, Referee
(James Moreau

PARTI ES TO DI SPUTE: (
(Loui si ana & Arkansas Railway Conpany

STATEMENT OF QLA M

"Pl ease be advised that M. Janes Mreau is a nenber of Mintenance
of Ways, Local 569, Jasper, Texas as a machine operator. This is to serve
notice, as required by the rules of the National Railroad Adjustnent Board, of
the intention of nmy client, Mr. Janes Mreau, to file an ex parte submni ssion
on or before June 13, 1986, covering an unadjustment di spute between ny client
and the Kansas City Southern Railway Company. It involves the question of
whet her or not M. Mreau was responsible for an accident which occurred on
Novenber 16, 1983 at Whel an Wod Yard, Louisiana and shoul d have been dis-
mssed fromhis duties with the Conpany."

OPINION OF BOARD: C ai mant was one of six employes notified to attend an

investigation to determine responsibility for an accident
which resulted Lu a derailment that caused very extensive damage to equi prent
and personal injury, Including the [oss of one |life. The investigation took
pl ace on December 8, 1983, at Shreveport, La.

Testinmony at the investigation established that Cainant, a Mchine
operator, was one of a crew operating three track machines on Novenber 16,
1983. They were required to switch into what is known as the Wel an Wbod Yard
to permit a northbound train to pass. Thereafter the train ran into the
Wod Yard, striking the machines, derailing and turning over five engines and
seven cars.

There was abundant testimony at the hearing to establish the accid-
ent and derail ment was caused by the switch remaining lined for the Wod Yard
rather than being lined back for the main line and | ocked before thetrain was
aut hori zed to proceed. The Foreman of Clainmant's, gang stated he expected
Caimant, who had lined the switch into the Wod Yard, toline the switch back
for the main line. He stated Claimant wal ked back toward the switch after the
machines were in the Wod Yard and then gave hima hand signal which he took
as neaning the switch had been properly lined. The Foreman then spoke with
the Engineer of the train by radio and authorized himto proceed.

Caimant testified he had lined the switch to the Whod Yard so the
track machines could clear for the northbound train. He followed the two
other machines in and then wal ked back to the switch but he "couldn't say"
whether he lined it for the main track. He admitted it was his responsibility
to do so and he believed the accident coul d not have happened if the switch
had been so lined. He could only respond, "Not that | recall,” when asked if
he gave the Foreman a sign indicating he had |ocked and lined the swtch.
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By letter dated Decenber 16, 1983, the Carrier notified O aimnt:

“After careful review of the transcript of the
investigation deci sion has been reached that
you were responsi ble and that you are hereby
di sm ssed fromthe service of this Conpany

i medi ately."

The Forenman was di sm ssed al so.

On January 17, 1984, the Organization appeal ed that d ai mant be rein-
stated as a |aborer “"on a leniency basis.”" The request was deni ed on March
22, 1984. The Organization then appealed, again on a leniency basis, and the
request was denied by letter of My 16, 1984.

On May 24, 1984, the Carrier wote the Organization stating the
Claim had been withdrawn in conference the previous day. This began a |engthy
exchange of correspondence in which the Organization repeatedly insisted there
was a nmisunderstanding and the Caim had not been withdrawn. Finally on
February 11, 1985, Carrier agreed to a sixty day extension for progression of
the aimto this Board.

By letter of April 14, 1985, an Attorney served this Board with
notice of intention to file an Ex Parte Subm ssion on daimant's behal f on or
before May 15, 1985. The Ex Parte Subm ssion was not filed until My 14,

1986. In it the argument i S made that responsibility for the derail ment rests.
with the Foreman, not with C ai mant.

Carrier asserts the Claimis not properly before this Board. It
points to Rule 14(c) of the Agreement which states in part:

"All clains . . . involved in a decision by the

hi ghest designated officer shall be barred
unless within 9 nonths fromthe date of said
officer's deci sion proceedings are instituted by
the enploye or his duly authorized represen-
tative before the appropriate division of the
National Railroad Adjustment Board . ..."

The record shows the Caimwas denied by Carrier's highest designat-
ed officer on May 16, 1984. Thereafter several nonths were spent in debating
whether the O aim had been withdrawn. Shortly before expiration of the nine
months within which the Caim had to be progressed to this Board, Carrier
agreed to a 60 day extension. Wthin the sixty days notice of intention to
file an Ex Parte Subnission was served, but the subm ssion was not filed until
more than one year later. VWhen filed, it raised argunments never made on the
property and never the subject of a conference.
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As the investigation reveal ed substantial evidence upon which
Carrier could conclude Clainant's responsibility, and as there is no evidence
the investigation was other than fair and inpartial this Board, in keeping
with firmy established precedent, will not disturb the Carrier's judgment.
We are further of the view that the Jaimis defective as untinmely and as
being a different Claim fromthat progressed on the property.

FINDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act

as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was not viol ated.

A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

%ﬂy L e,

7 Nancy J« Dgfrer - Executive Secretary

Dated at Chicago, Illinois, this 25:h day of June 1987.



