NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26370
TH RD DI VI SI ON Docket Nunber MS-26224

Herbert L. Marx, Jr., Referee
(J. H Johnson

PARTI ES TO DI SPUTE: (
(The Atchison Topeka and Santa Fe Railway Conpany

STATEMENT OF CLAIM "daimof J. H Johnson that:

(a) Carrier violated the rules of the current Cerks' Agreenent at
Los Angeles, California, commencing My 19, 1983, when it wongfully disqual -
ified M. J. H Johnson from Steno to Agent, Position 6153, and

(b) daimant Johnson shall now be returned to Position 6153, Steno
to Agent, and be conpensated eight (8) hours' pay at the pro rata rate of
$95.33 for each work day Clainmant is wongfully withheld from Position 6153,
in addition to any other conpensation C ainmant nmay have received, including
interest payable at the prevailing prine rate, as a result of such violation
of Agreenent rules.”

OPI NION OF BOARD: O ai mant exercised hisrights to displace a" enployee on
Position No. 6153, Steno to Agent. Prior to being placed
in the position, the Claimant was give" a stenography test, which he passed.
According to the Carrier, the Caimant was give" five days as a break-i"
period and subsequently served in the position for an additional eight days.

The Carrier determ ned that the Claimant was unable to perform the
work and was not qualified therefor. Caimant was afforded a" infornmal hear-
ing, acconpani ed by O gani zati on Representatives, and was thereafter disqual-
ified andrenoved from the position.

The record shows an extensive presentation by the Carrier as to the
Caimant's unsatisfactory performance in stenography and hisfailure to per-
formother portionsof his responsibilities i" a" acceptable manner. The
G ai mant di sputes these contentions in great detail. The Board determ nes,
however, that the Carrier's judgnment that the C ai mant was not able to neet
the requirements of the position was well founded.

Thi s sequence of events occurred under Rule 9, which reads as foll ows:

"RULE 9 - = QUALI FYI NG

9-A. Employes With sufficient fitness and
ability will, when bidding on bulletined positions,
transferring, exercising displacenment rights and/or
when recalled for a new position or bulletined va-
cancy, be allowed 45 working days in which to qual -
ify, and failing, shall retain all their seniority
rights and may bid on any bulletined position but
may not displace any other employe.
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9-B. Wen it is decided, follow ng inforna
hearing with enploye involved, that the enploye is
not qualified for position to which assigned, he
may be renoved therefrom before the expiration of
45 working days. At such informal hearing the
enpl oye may be represented by his duly accredited
representative or an enployee of his craft. The
informal hearing shall be held within three days
fromdate enploye is notified unless a |onger tine
is agreed to. The right of appeal from Manage-
ment's decision is recognized.

9-c. Cooperation will be given enployes by
all concerned in their efforts to qualify. If
managenent requires an enploye to break-in on a
position to which he is assigned for the purpose of
fam liarization or if the enploye requests break-in
tinme and it is granted by Minagenent, the enploye
will receive the rate of the position. Al break-
in time nust be for a full eight hours and during
the regularly assigned hours of the position. As
of the date the break-in commences, such enpl oye
will be considered as the occupant of the position
Managenent will determine the total number of
break-in days required. The nunber of days all owed
hereunder will not be counted as part of the 45
wor ki ng days referred to in this Rule 9. During
the break-in period, an enploye will not be con-
sidered available under Rule 14-C.(2) nor will he
be diverted under Rule 32-N

Y-D. Enployes who are disqualified under Rule
9 (on other than tenporary vacancies) shall there-
after be considered off-in-force-reduction and sub-
ject to the provisions of Rule 17.

Y-E.  An enploye whofails to qualify on a
tenporary vacancy shall return to his regular posi-
tion. -
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Nunmer ous Awards have supported theviewthat a Carrier's deternina-
tion of an enployee's fitness and ability to performan assignment may not be
overturned unl ess it is found to be arbitrary and unreasonabl e.
the record indicates that the Carrier acted inproperly in the exerciseof its

judgnent in this instance.

enpl oyee mnust

forth in Rule 9-B

Not hing in

There is also no support for the view that an

be given the entire qualifying period. This is explicitly set

nothing to offset these conclusions.

The O aimant's extensive explanations of his conduct do
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all theevi dence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act
as approved June 21, 1934,

That this Division of the Adiustnent Board has turisdiction over the
di spute invol ved herein; and

That the Agreene": was not viol ated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: %@/oé«z/

Nancy J. Dpever - Executive Secretary

Dated at Chicago, Illinois, this 25th day of June 1987.



