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Edwin H Be"", Referee
(Brot herhood of Maintenance of WAy Employves

PARTI ES TO DI SPUTE: (
(The Chesapeake and Chio Railway Conpany (Southern Region)

STATEMENT OF CLAIM "Claim of the System Conmittee of the Brotherhood that:

1. Caimant R M Drewry "as inproperly withheld from service begin-
ning August 22, 1984 (System File C TC 2479/ Mz 4854).

2. The claimant shall be returned to service, he shall be conpensat -
ed for all "age loss suffered and all days he is conpensated for shall be
credited as vacation qualifying tine."

OPINION OF BOARD. dainant "as enployed by the Carrier as a Trackman W th
seniority since approxinately June, 1982.

Claimant "as initially charged with possession of narcotics, danger-
ous drugs and a firearm while on Conpany property. After Hearing on the
charges on August 22, 1984, established that Caimnt's autombile in which
the materials were found "as not on the Carrier's property, the Carrier agreed
to return Claimant to service in exchange for a waiver of atime aim Upon
appearing for work, Claimant "as required to undergo a medical exam nation
which resulted in a finding by the Carrier's Chief Medical Oficer that daim
ant's urine showed the presence of cannabinoids. Cainmant was not permtted
to return to work at that tinme but "as given the opportunity to undergo
another return to duty exam nation when he felt his system "as clear of
cannabinoids. Claimant "as in an alcohol treatnment program from July 12,
1984, wuntil August 9, 1984, Caimant "as released from the programto return
to work on August 10, 1984.

By letter dated COctober 9, 1984, Caimant "as charged with conduct
unbecom ng an enployee in that he "as convicted on Cctober 1, 1984, in Newport
News Circuit Court for the unlawful possession of marijuana. Investigation on
that charge "as set for Cctober 23, 1984. By letter dated Novenmber 5, 1984,
Claimant "as dismssed from service. That dismissal is not the subject of the
G aim presently before this Board.

First, with respect to the Organization's argunent that the Carrier
inmproperly required Claimant to submit to a return to service examnation
after agreeing to his reinstatenent, we find that argument lacking in merit.
The reinstatenment agreenment "as apparently an informal one and we are not the
beneficiary of the precise terns of that agreenment. The Carrier has not
di sputed the Organization's assertion that a return to service physical

as
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not specifically nade a part of the settlement agreement and we therefore find

its absence to be a fact. Similarly the Organization does not dispute the
standard for our reviewon this issue,i.e., that in order for the O ganiza-
tion to prevail, the Carrier's actions of requiring the exam nation under the

circunstances nust be show' to have been arbitrary or capricious. On the
basis of this record, we do not find such a showing nmade herein.

The Carrier has the right to deternmne an enployee's fitness for
duty. See Third Division Awards 21344, 20652; Fourth Division Award 3990.
Further, the Carrier can require examninations so long as such a requirement is
not based upon arbitrary or capricious reasons. See e.g., Third Division
Awar ds 26249, 25634. Here, the record shows that Caimant was involved in
drug related activity in that drugs and drug paraphernalia were found in his
autonmobile, albeit while the vehicle was not on the Carrier's property.
Further, nine days after the incident on July 3, 1984, when the search of
Caimant's car was performed, C aimant entered a substance abuse treatnent
program and renmained in that program for alnmost one nonth until August 9,
1984, Additionally, at the time Claimant reported for work after the August
22, 1984, settlenment, he had missed over 30 days and the record indicates chat
the Carrier's practice has been to require enployees mssing that period of
time to subnit to a return to work physical examnation. W therefore find
that the Carrier was neither arbitrary or capricious by requiring ainmant to
submt to a physical exam nation. The fact that the requirenent for this kind
of exami nation was not made a part of the informal reinstatenment agreement in
and of itself does not ampbunt to a showing that the Carrier was arbitrary or
capricious when the aforementioned factors are considered.

Second, the Organization argues that the tests utilized by the Car-
rier are inaccurate, invalid and unreliable to determne the fact of Caim
ant's recent marijuana usage. We find that in this case we cannot address the
i ssue raised by the Organization concerning the drug test used on C ai mant for
the sinple reason that the validity of the test was not raised on the prop-
erty. The issue raised on the property by the Organization goes to whether or
not Caimant can be considered to have been actually under the influence of
marijuana based upon the given fact that he tested positive as opposed to a
general attack upon the overall validity and reliability of these kinds of
testing procedures as the Organization now seeks to bring into issue. \Were
an issue is not raised on the property, this Board is precluded from con-
sidering it. See Third Division Award 24357; Fourth Division Awards 3941,
3167.

The Organization's reliance upon Special Board of Adjustment No. 925,
Award Nos. 22 and 30 is misplaced. Those Awards involved situations where the
enpl oyees tested positive for marijuana and were disciplined under a Rule pro-
hibiting the reporting te work under the influence of drugs. |In those Awards
it was determined that there was no showi ng that the enpl oyees-were under the
influence as required by the Rule at issue. This natter does not involve such
a Rule and further involves a different and |ess strict standard of proof from
the Carrier's standpoint, i.e., an arbitrary or capricious standard as opposed
to whether substantial evidence exists in the record.
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Wth respect to the ultinmate question of whether daimant was w ong:
fully withheld from service, we shall deny the Claim Under the totality of
the circunstances presented and considering the fact that the Carrier has the
right to determne the physical qualifications of its enployees and "as not
precluded from administering a physical examnation in this case; the fact
that O ai mant showed cannabinoids in his systemand the fact that we are pre-
cluded under the circunmstances of this case from considering the validity of
the test utilized, we are conpelled to conclude that no showi ng has been nade
that the Carrier was arbitrary or capricious in withholding Cainant from
service until a time that he could pass a physical examination.

We find no evidence in the record to support the Organization' s argu-
ment that the Carrier's action was a contrivance designed to delay inplenen-
tation of the settlenent agreenment until Caimant was dismissed on the basis
of the charges stenmming from Caimant's conviction. Qur decision in this
matter shall have no bearing on the nerits of any Caim concerning Cainant's
di smi ssal .

FINDI NGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and holds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent "as not violated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest?

Nanc . Dever - Executi've Secretary

Dated at Chicago, Illinois, this 13th day of July 1987.



