NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26395
TH RD DI VI SI ON Docket Nunber CL-26758

Edwin H Benn, Referee

(Brotherhood of Railway, Airline and Steanship C erks,
(Freight Handlers, Express and Station Employes

PARTI ES TO DI SPUTE: (

(The Atchison Topeka and Santa Fe Railway Conpany

STATEMENT OF CLAIM "Claim of the System Conmittee of the Brotherhood
(GL-10039) that:

1. Carrier violated the rules of the current Oerks' Agreenent at
Calwa, California, when it renoved M. J. Q Castro fromservice on April 27,
1984, as a result of a formal investigation held on April 9, 1984, and

2. M. J.Q Castro shall now be returned to Carrier service and
paid for all loss of wages and benefits commencing on or about April 27, 1984."

OPINION OF BOARD: As a result of an audit conducted by the Carrier on March
26, 1984, daimant was charged and ultimately dismssed
after Hearing on April 9, 1984, for deliberate falsification of Unenploynent
Conpensation Clains for January |, 2, 26 and 27, 1984.

Caimant was an off-in-force enployee and asserted that at the tinme
he filed the January 1 and 2, 1984, Unenploynment C ains he nade a mi stake
since he did not know if he was going to work enough days in the nonth to
qualify for holiday pay which he ultimately received. Wth respect to the
Unempl oynent Claim for January 27, 1964, O aimant asserted that he went to an
assigned job only to find that he was bunped which pronpted himto claim
deadhead time in addition to his Unenployment Claim C aimant asserts that he
was unaware that he could not claim deadhead time for that day.

Initially, we reject the Organization's argunent that the fornal In-
vestigation held April 9, 1984, was convened outside of the 20 day limtation
found in Rule 24-A of the Agreenent. Rule 24-A states that the Investigation
must be convened "not later than 20 days from date the Conpany has factual
know edge of occurrence of the incident to be investigated . ..."™ The record
clearly establishes that factual know edge of the occurrence was not obtained
by the Carrier until Mirch 26, 1984, when the results of the audit became
apparent. The April 9, 1984, Investigation was therefore held well wthin the
20 day limt as required in Rule 24-A. The fact that another enployee of the
Carrier may have signed the Unemployment Claim Formis insufficient to start
the running of the limtations period found in this Rule. See Third Division
Awards 26155, 21957.
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Wth respect to the merits of this matter, Caimnt essentially
admts that the Unenploynent Claims were false since he was also conpensated
by the Carrier for the dates clainmed. However, we note that the charge
against Claimant is for "deliberate" falsification of his Unenploynment C ains.
The record shows that with respect to the Unenployment Cains for January 1
and 2, 1984, Cdaimant filled out those Cainms requesting unenployment benefits
at a tinme when he was arguably not awarethat he would be eligible for holiday
pay by working sufficient days in the nonth to qualify for holiday pay. Wth
respect to the Unenployment Caim for January 27, 1984, the record does not
establish that Cl ainant was aware that he could not make an Unenpl oyment Claim
and a deadhead claimfor that time. Further conplicating the matter is the
different and overlapping reporting periods for unenployment benefits as
conpared to the Carrier's payroll periods. Thus, although Caimant subnitted
what ultimately turned out to be "false" docunents in the pure sense of the
term and C aimant may have further been guilty of not being fully aware of his
status and the Rules under which he was required to operate and i ndeed was | ax
in keeping track of his eligibility for unenploynent benefits, we are not
satisfied that Cainmant deliberately falsified the Clainms at the tinme those
Cainms were subnmitted. See Third Division Award 26189.

Neverthel ess, we note that C aimant did nothing with respect to his
recei pt of unemploynent benefits and wages for the dates clainmed even after he
shoul d have realized that he was receiving double paynents. Thus, although at
the time he filed the Unenployment Clainms Caimant may not have intended to
falsify his Cainms, after he received paynent and did nothing to return those
moni es when he shoul d have realized that he received double payment, the falsi-
fication, in our Opinion, the" became deliberate. Further, we take particular
note of the fact that although O ainmant explained the January 1, 2, and 27,
1984, instances, he did not satisfactorily explain, beyond the mere assertion
of having made an innocent mistake, why he clained eight hours sick pay on
January 26, 1984, and at the same time sought unenpl oyment benefits for that
date. The explanation given by the Oganization that in such circunstances
the Railroad Retirenent Board has nade subsequent adjustnents does not relieve
Caimant of his responsibility to be nore careful in his Unenploynent C ains
filings.

Under the circumstances presented, particularly the confusion that
may have resulted due to overlapping reporting periods of the Railroad Re-
tirement Board and the Carrier's pay periods and the fact that Cainmant's
eligibility for holiday pay nmay not have been ascertainable until after the
Unempl oynent Clains were filed as well as the other factors nentioned above,
we conclude that the penalty of discharge is excessive in this case. There-
fore, we shall award that Cl ainmant be returned to service with seniority
uni npai red, but wi thout conpensation for tine |ost.

W disagree with the Carrier that by sustaining this claim We are
condoni ng other enployees' potential attenpts to receive double paynents by
cl ai m ng unenpl oyment benefits for time also conpensated by the Carrier. On
the contrary, as a result of this Award Claimant will have |ost several years'
earnings because of his actions involving a few days' pay. Coupled with

know edge that each case will be reviewed on its facts and the ongoing audits
exist to validate Unenployment Clains, we view such a result as nmore of a
deterrent against simlar conduct than an encouragenent thereof.
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In light of the above, it is unnecessary to address the issue raised
by the parties concerning the effect of Claimant's refusal to accept the Car-
rier's leniency offer.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the discipline was excessive.

AWARD

Claim sustained in accordance with the Qpinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:z;y/d.é’zz/

Nancy J. Deé - Executive Secretary

Dated at Chicago, Illinois, this 13th day of July 1987.



