NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26409
TH RD DI VI SI ON Docket Numher MV 26074

G| Vernon, Referee
(Brotherhood of Mintenance of Way Enpl oyes

PARTI ES TO DI SPUTE: (
(The Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT OF CLAI M "Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreenent when it assigned and used
M scel | aneous Machine Qperator B. Brinkley instead of furloughed Goup 5
Machine Qperator J. R Henson to fill a tenporary vacancy as G oup 5 Machine
Qperator on March 14 and 15, 1983 (System File 210-10-831).

(2) Because of the aforesaid violation, Goup 5 Machine Cperator J.
R Henson shall be allowed ten (10) hours of pay at his straight time rate."”

OPINION OF BOARD: The basic facts are not disputed. On March 14, 1983, an

enpl oye classified as a Mscellaneous Machine Qperator was
instructed to clean out the oil and fuel soaked ballast and the underneath
material between tracks A, B and C at the engine servicing facilities in
Wnslow, Arizona. To perform the work involved, he used Mtor G ader 80089.
The Carrier clains that the backhoe, which he would have otherw se used to
performthe work, was out of service due to radiator problems. The work took
ten hours. The Cainmant, who was on furlough at the time, asserts he is
entitled to the work pursuant to Rule 2 since he has seniority thereunder in
Goup 5 dass 1.

Under the facts of this case, we are unconvinced that the Rules
relied on by the Organization clearly mandate the recall of the Caimnt.
Thus, in view that the Rule is not clear and unanbiguous as to these facts the
Organi zation woul d have to present convincing evidence in the form of practice
to sustain its burden. This evidence is lacking as well.

Accordingly, we are conpelled to deny the Caim

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.
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A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: zd)’ .oéc.g/

Nancy J# Dgifer - Executive Secretary

Dated at Chicago, Illinois, this 13th day of July 1987.




