NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 26440

TH RD DI VI SI ON Docket Nunber Ms-26600

James R Johnson, Referee

{(J. H Johnson

PARTI ES TO DI SPUTE: (
(The Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT OF CLAI M "Claimof J. H Johnson that:

(a) Carrier violated the provisions of the current Cerks' Agree-
ment at Los Angeles, California, when it renoved M. J. H Johnson from
service as a result of a formal investigation heldon Septenber 7, 1983, and

(b) M. J. H Johnson shall now be returned to Carrier service and
paid for all loss of wages and benefits commencing on or about Septenber 7,
1983."

CPINION OF BOARD: This is one of three cases involving the same employe which
presently are before this Board. The Cainmant had been
enpl oyed by the Carrier for sone nineteen years, four of which he was on |eave
of absence. A formal Investigation was held on July 19, 1983, at which he was
charged with failing to properly perform his duties, and for being indifferent
to duty. The Investigation was postponed seven tines, and finally held on
Septenber 7, 1983. Cainmant was discharged following the Investigation, by a
letter dated Septenber 26, 1983.

Clai mant raises a series of procedural objections to the handling of
the Investigation, to the absence of a Union Representative, and to the tine-
liness of the notice of discipline. He further contends that he was innocent
of the charges.

Caimant conplains that he did not have proper representation, and
that he was denied a fair Hearing as required by the Agreement. The record
clearly shows that the Hearing had been reschedul ed several tines, and Claim
ant had anple time to secure appropriate representation. Further, there is
nothing in the record to reflect that he nade any attenmpt to secure such
representation. It was made clear at the Hearing that the Representative was
wor ki ng nearby, but O aimant made no serious attenpt to arrange his attendance
at that tine. Moreover, the Transcript reveals that the Caimnt was quite
skilled at representing hinself, and the Board finds that he did receive a
fair Hearing.

The objection with regard to tinmeliness of the notice is utterly
without merit. Although sent via certified mail within the tine linmts, it
was not received by Cainmant until the time linmit had lapsed. Wile the
Organi zation cited prior Awards regarding the definition of "notice," they
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are inappropriate in this case. Here, Carrier has presented evidence that the
Post O fice attenpted delivery on several occasions and Caimant failed to
claimthe letter. This Board has often held that it will not enforce tine
limts when employes avoid the service of docunents, and we will not do so
here. It is clear that notice was properly given.

A review of the facts and evidence presented clearly indicate sub-
stantial evidence that Caimant did, in fact, fail to properly perform his
duties on the date in question. It also shows that the Claimant did not
pronptly obey the instructions of his Supervisor; instead, he sat at his desk
staring straight ahead, until again being ordered to get to work. The Board
finds that discipline was appropriate.

Wth respect to the neasure of discipline assessed, the Carrier
points outthat C aimant had nore than nine prior Investigations, had been
fired and reinstated before, and had amassed over two hundred demerits during
his enploynent. Moreover, Claimant's record stood at seventy denerits at the
time this discipline was assessed (in fact, he already had been terminated for
excessive demerits as will be discussed in the other cases). Wthout regard
to those other cases, Claimant's record stood at forty denerits when the
of fense was conmitted, and as few as twenty additional demerits for this
of fense woul d have subjected himto discharge under the Brown System of
Discipline in effect on this property. Therefore, we can see no basis to
upset the measure of discipline assessed in this case.

FI NDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds snd hol ds:

That the parties waived oral hearing;

That the Carrier and the Enmployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest::

Nancy er — Executive Secretary

Dated at Chicago, Illinois, this 24th day of August 1987.




