NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 26448
TH RD DI VI SI ON Docket Nunber MJ 26459

Herbert L. Marx, Jr., Referee
(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Consol idated Rail Corporation

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it called and used
junior Trackman B. J. Thiebeau to perform overtine service on January 21 and
22, 1984, instead of called and using Trackman B. W Penny who was seni or,
available and willing to perform that service (System Docket CR-808).

(2) Cdaimant B. W Penny shall be allowed twenty-two (22) hours of
pay at his tine and one-half rate and six and one-half (6 1/2) hours of pay at
his double tine rate in effect on the claim dates."

OPINION OF BOARD: An enployee junior to the Cainmant was called for overtinme
work on January 21-22, 1984. The Caimant seeks pay for
the lost overtinme work, and the Organization cites Rule 17 in his support.
Rule 17 reads as follows:

"RULE 17 - PREFERENCE FOR OVERTI ME WORK

Empl oyees will, if qualified, and available,
be given preference for overtime work, including
calls, on work ordinarily and custonarily per-
formed by them during the course of their work
week or day in the order of their seniority."”

The Carrier argues that this Rule was not cited in the ¢laim—

handl i ng procedure on the property and thus may not be used as the .Organi-
zation's basis for the Claim A reading of the record | eaves no doubt that
the Carrier was aware throughout of the basis of the aim Indeed, no ques-
tion was raised as to the Claimant's right to be called for work in seniority
order; the dispute rests on another ground, to be discussed further below.
The Claimis valid even if the clearly understood Rule was not cited until
presentation to the Board.

The dispute is whether or not the Carrier nade sufficient effort to
call the Clainmant. The initial response of the Carrier, through its Division
Engi neer, was that "an attenpt was made to reach you by tel ephone, and the
t el ephone conpany reported your phone being out of order.”" (This is in con-
trast to the Carrier's later correspondence alleging that "nunerous attenpts”
had been made.) The C aimant stated he was at hone during the days in ques-
tion. A report fromthe tel ephone conpany indicated that there was no
evi dence of the telephone being out of order.
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Rule 17 inposes on the Carrier the order of calling enployees for
overtime work. Its affirmative defense is not to deny the Rule's applica-
bility but to state that the daimant's tel ephone was out of order. Entirely
lacking is any evidence of the Carrier's contention, such as a record as to
the tinme of placing the call or calls. In this instance, the burden is on the

Carrier to show that it conplied with the Rule. In view of the Cainmant's
assertion to the contrary, the Carrier requires further denmonstration in proof

of its contention.

Public Law Board No. 2366, Award No. 27, citing other Awards, is to
the same effect.

The Carrier also argues that, if the Caimis sustained, the Clam
for punitive pay is inappropriate and that pay should be granted at straight
time. This is contrary to the great weight of previous Awards of this Divi-
sion, andthe Claimw ||l be sustained as presented.

FI NDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enpl oyes involved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor Act
as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

A WA R D

Cl ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest:: . M

Nancy J er — Executive Secretary

Dated at Chicago, Illinois, this 24th day of August 1987.



