NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26489
TH RD DI VI SI ON Docket Nunmber MJ 26130

I[rwin M Lieberman, Referee

(Brot herhood of Muintenance of WAy Employes

PARTI ES TO DI SPUTE: (
(Consol idated Rail Corporation

STATEMENT OF CLAIM  "Claim of the System Commttee of the Brotherhood that:

(1) The discipline ('Disqualification as a foreman comenci ng June
17, 1983 to August 8, 1983') of R B. Smith for alleged 'Failure to supervise
enpl oyees under your jurisdiction in proper procedures of track naintenance
according to MW 4 and F.R A Rules' onr June 6 and 9, 1983 was arbitrary,
capricious, unwarranted, on the basis of unproven charges and in violation of
the Agreement (System Docket CR-319-D).

(2) The claimant's record shall be cleared of the charges |eveled
against him and he shall be conpensated for all wage loss suffered.”

OPINION OF BOARD: Claimant, with 18 1/2 years of service, was working as

a Track Foreman at the time of the incident involved
herein. By letter dated June 17, 1983, Caimant was held out of service for
“failure to properly performduties as MW Track Foreman" in connection with
rail replacenent work on June 6 and June 9, 1983. Subsequently daimant was
instructed to appear for a Hearing in connection with the followi ng charges:

"Failure to supervise employes under your
jurisdiction in proper procedures of track

mai nt enance according to MW 4 and F.R A
Rules, in changing rail on 'A Track, Enola,
Pa., June 6 and June 9, 1983, which resulted in
conditions causing track to be renmoved from
service."

Following an investigatory Hearing Caimnt was notified by letter
dated August 8, 1983, that he was found guilty of the charges and was dis-
qualified as a Foreman from June 17, 1983 to August 8, 1983.

Organi zation argues that the charges in this dispute were vague and
not specific and it was inpossible for Caimnt to know which of the hundreds
of Rules and procedures he was alleged to have violated. Further the Organi-
zation argues that Caimant was denied a fair Hearing in that the Hearing
Oficer refused to neke certain track inspection reports part of the Tran-
script. It is also averred that Carrier presented no credible evidence what-
ever in support of its charges.
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Carrier argues that not only were the charges adequate to permt
Claimant to nount his defense, but that the evidence clearly established his
guilt of the charges. Carrier bases its conclusion on the fact that the Track
Supervisor .found that two rails, in tw different |ocations, which had been
installed by Caimant and his gang, had bars falling off because bolts were
not in the bars or were not tightened.

After a careful review of the record and the Transcript, the Board
finds that Organization is essentially correct in its positions. The charges
were at best marginal in their clarity; it is essential that charges contain
nore precise information as to the particular irregularities involved. In
this dispute they did not, thus nmaking it more difficult for Caimant to
prepare his defense. However, it also nust be noted that there was no request
for a postponement. The Hearing Oficer nade two errors in the conduct of the
Hearing which were in thenselves fatal flaws: he failed to permt the intro-
duction of inspection reports requested by Claimant's representative and
further he did not call as a witness the Track |nspector who found the prob-
lens with the rails, but relied on hearsay instead. Mst inportant, Carrier
has failed to bear its burden of proof in this dispute. Even though there is
some evidence of track problens (partly hearsay) there is nothing to indicate
that Caimant failed to supervise his gang properly. The entire position of
Carrier is based on defects discovered sone eight days after the |ast day
Claimant and his gang worked on the rails in question; there was no evidence
dealing with what occurred on the two days when the work was perforned. The
G ai m must be sustai ned.

FI NDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act
as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was violated.

A WA R D

Cl ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BQARD

By Order of Third Division
Attest:%‘f/b@/

Nancy dy/fever - Executive Secretary

Dated at Chicago, Illinois, this 9th day of Septenber 1987.



