NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26494
TH RD DI VI SI ON Docket Nunber MM 26270

Herbert L. Marx, Jr., Referee

(Brot herhood of Mintenance of Way Employes
PARTI ES TO DI SPUTE: (

(Burlington Northern Railroad Conpany

(former St. Louis-San Francisco Railway Conpany)

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood that:

1. The Carrier violated the Agreenent when it assigned junior
enpl oye E. Taber instead of D. P. Cagle to the second-class B&B nmechanic's
position advertised by Bulletin No. 72 dated Novenmber 23, 1983 (System File
B-2210/MWC 84-2-3B).

2. The Carrier also violated the Agreement when it assigned junior
emplaye G T. Hill instead of EE R Bedford to the B& foreman's position
advertised by Bulletin No. 68 dated Novenber 23, 1983 (SystemFile (B~1627/MWC
84-2-34A).

3. M. D F. Cagle shall be assigned to the second-class B&k nech-
anic's position advertised by Bulletin No. 72 and he shall be afforded senior-
ity as a second-class B&B nechanic dating from Decenber 28, 1983. M. E R
Bedford shall be assigned to the B&B foreman's position advertised by Bulletin
No. 68 and he shall be afforded seniority as a B&B foreman dating from Dec-
enber 28, 1983. Messrs. D. P. Cagle and E. R Bedford shall each be conpen-
sated for all wage loss suffered as a consequence of the violations referred
to in Parts (1) and (2) hereof, respectively."

CPI NI ON_OF BOARD: These two virtually identical Cainms concern the applica-
tion of Rules 36 and 37, which read as follows:

"Rule 36. Bulletining Positions and Vacancies

(a) New positions or vacancies to be bulletined
will be advertised in accordance with the
foll owi ng

(1) A1l bulletins will be dated and mailed on the

third working day prior to the i5th or last day of
each nonth. Such bulletins will be mailed to the
foremen of all gangs in which employes hold senior-

ity applicable for assignment to the bulletined
posi tion. Copy of bulletins will also be sent to
the General Chairman, and to the Division Chairnan
on the applicable Seniority District.
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Rule 37. Bidding on Bulletins

Applications for bulletined positions or vacancies
will be accepted by the officer issuing the bul-
letin until 12:00 noon on the fifteenth cal endar
day from the date bulletined, except that if the
fifteenth day falls on a rest dayorholiday
covered by agreenment between the parties, applica-
tions will be accepted until 12:00 Noon on the
first work day following such fifteenth day."

Claimants are enployed on Bridge and Building Gang No. 71. They each
bid on separate bulletins advertising new positions. The bulletins were
dat ed Novenber 23, 1983. The Carrier does not dispute the Cl aimnts' asser-
tion that these bulletins were received by Bridge and Building Gang No. 71 on
Decenber 8, 1983. There is also no dispute raisedconcerning assertions that
the Caimants mailed bids for the positions to the proper Carrier office on
Decenber 12, 1983, and that these were received by the Carrier on Decenber 19,

1983.

The Carrier determned that the two bids were "untinely" under Rule
37. The positions were then awarded to enployees junior to the Cainants.

The Organi zation points out that the Claimants submtted bids four
days after receiving notice of them Even accepting the Carrier's assertion
of receipt thereof on Decenmber 19, this would be only 11 days = ~ within the
required 15 days = - fromthe date of the Claimants' first know edge of the
bulletins. The Organization argues that a notice can only be considered
"bull etined" when it is first nade available to enployees.

The Organization further argues that the date of a bulletinis
obviously insufficient tedeternmine that it is "bulletined." Through inad-
vertence or otherwise, a bulletin mght well be dated 15 or nore days prior to
its coming to any enployee's notice and thus defeat the entire procedure.

The Carrier's position is sonewhat unclear to the Board. Inits
Subnmi ssion, the Carrier states as follows:

"Here, the vacancies in question were bulletined on
Novenber 23, 1983. Under the provisions of Rule
. 37, bids for the vacancies were accepted until
12:00 noon on Decenber 16, 1983."

Rule 36(a) states "All bulletins will be dated and mailed on the

third working-day prior to-the 15th or last day of each month . . ,” The
Board does not fathom how a bulletin "dated and [presumably] nailed" on Novem-
ber 23 neets this requirement. Nor does the Carrier offer any explanation as

to setting Decenber 16 as the closing date under Rule 37.
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If the Carrier's contention that the notice was "bulletined" on
Novenber 23 is accepted, then the fifteenth day would be Decenber 8 - - the

same day it is asserted without dispute that Bridge and Building Gang No. 71
received the bulletin. If such interpretation is followed, the Cainants

woul d have been effectively barred from the opportunity of bidding. Such
could not be the purpose of Rule 37.

On the other hand, the Carrier points out that enployees at various
points may first see the notice on various dates, and it would be inpractical
to set differing expiration dates for the same bulletin.

Qobviously, some further clarification of the intent of Rules 36 and
37 is required, but this is not the Board's function. G ven no guidance as to
previous nutually accepted practice, the Board may only concern itself wth
the Rules as witten.

The Carrier did not adhere to the requirement in Rule 36(a)(l) to
date and mail the bulletin on the "third working day prior to the . . . [last
day of each nonth." The Cainmants waited four days to submit bids on a
bulletin which they nust have observed had been dated some time earlier.
There is no proof that the bids were mailed on Decenber 1.2 or explanation as
to why they were not received by the Carrier until Decenber 19.

The Board is wthout adequate support either to sustain or to deny
the Cains. In this state of the matter, a dismissal Award is appropriate,
thus leaving sinilar instances for resolution based on clearer factual cir-
cunst ances.

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That no Finding is made as to violation of the Agreenent.
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AWARD
Cl ai m di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attgst: %y / 44142/
/

Nancy J. Dever -~ Executive Secretary

Dated at Chicago, Illinois, this 9th day of Septenber 1987.



