NATIONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 26541
TH RD DI VI SI ON Docket Number NW 26040

Rodney E. Dennis, Referee
(Brot herhood of Maintenance of Way Enpl oyes

PARTI ES TO DI SPUTE: ¢
(Southern Pacific Transportation Conpany (Eastern Lines)

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood that:

1. The Carrier violated the Agreenent when, from June 13 through 17,
1983, it assigned outside forces to now grass and weeds on the Carrier's right
of way in and around Jennings, Louisiana. (System File MW¥83-101/402-6-A).

2. The Carrier also violated Article 36 when it did not give the
CGeneral Chairman advance witten notice of its intention to contract out said
wor K.

3. The Carrier violated the Agreenment when, on July 6, 1983, it
assigned Laborer Driver C. W Jones, instead of Machine Operator M J. Neveu,
Jr. to operate a tractor nower to now grass and weeds on the Carrier's right
of way at Reancke, Loui siana.

4, As a consequence of Nos. (1) and/or (2) above Jaimant M J.
Neveu, Jr. shall be allowed forty (40) hours of pay at the applicable machine
operator's rate and as consequence of No 3 above, M. Neveu, Jr. shall be
al lowed eight (8) hours of pay at the applicable machine operator's rate."

CPI NION OF BOARD: Enployes of the City of Jennings, Louisiana, under the
authority of a local ordinance, went on carrier property
with its mowi ng equi pnent and cut. weeds and grass in a" effort to clean up
sone overgrow', unsightly areas. The Organization contends that this con-
stituted a" inproper subcontract of its work and a violation of Article 36 of
the Controlling Agreement.

"ARTI CLE 36

CONTRACTI NG _QUT

" the event this carrier plans to contract out
work within the scope of the applicable schedule
agreenent, the carrier shall notify the General
Chai rman of the organization involved in witing as
far in advance of the date of the contracting
transaction as is practicable and in any event not
| ess than 15 days prior thereto.
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If the General Chairman, or his representative,
requests a meeting to discuss natters relating to
the said contracting transaction, the designated
representative of the carrier shall pronmptly neet
with himfor that purpose. Carrier and organiza-
tion representatives shall nake a good faith
attenpt to reach an understanding concerning said
contracting, but if no understanding is reached the
carrier may nevertheless proceed with said con-
tracting, and the organization nmay file and pro-
gress claims in connection therewth.

Nothing in this Article shall affect the existing

rights of either party in connection with contract-
ing out. Its purpose is to require the carrier to
gi ve advance notice and, if requested, to neet with
the General Chairman or his representative to dis-
cuss and if possible reach an understanding in con-
nection therewth.-

Carrier contends it did not authorize the City of Jennings to perform
mowi ng on its property. It did not know the work was being done and it did
not conpensate the city for the nowing it perforned.

This Board has reviewed the record on this portion of the Caimand
can find no evidence to denonstrate that Carrier was in fact aware of what
city employes were doing on its property. Gven this [ack of know edge or
agreenent on the part of the Carrier, we have no recourse but to conclude that
Carrier did not inproperly subcontract the work in question and deny that
portion of the aim

The Organi zation al so contends that on July 6, 1983, Carrier assigned
a Laborer Driver to performtractor mower work rather than Claimant. The
Carrier contends that the Laborer only nmoved the tractor nmower from one |oca-
tion to another when the enpl oyee who was operating the mower on the day be-
came ill. He did not actually engage in any now ng work.

The record does not contain any evidence to contest this point. The
burden of proof in such clains cases rests with the Organization. It has not
carried its burden in this instance. The Board is therefore conpelled to deny
this portion of the daim

The Organi zation also contends that Carrier, in its denial of the
Caimin the ffrst instance, failed to give reasons and on that basis alone,
the C aim should be sustained.
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The Board has reviewed the record on that issue and here, too, it
nust deny the Organization's request. Wile the Cctober 5, 1983, declination
letter could have been nore specific, it does provide a reason tordeclining
the aim The words issued in the letter, "investigation reveals that claim
as presented . . . is wthout basis and is respectfully declined," neet the
m ni mum requirements for a reason declining a Caim

Based on the review of the record, this Board nust conclude that the
Clains are denied in all aspects.
FINDI NGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enployes Involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

AWARD

Clai ns deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest::z . 4.44-‘/

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois, this 30th day of Septenber.1987.



LABOR MEMBER DI SSENT
TO
AWARD 26541 - DOCKET MM 26040
(Referee Dennis)

The decision of the Majority to deny this clai mwas based on the
premise that the nowing work performed on the Carrier's property by enpl oyes
of the Gty of Jennings was perfornmed without the Carrier's know edge or

authorization. That premise is both untrue and immterial.

The fact that the premise is untrue is evidenced by Carrier's Exhibit

"E" which the Carrier states is a "representative" nunicipal ordinance
concerning vegetation control. The ordinance plainly establishes that the
municipality may not enter private property to control vegetation without
prior notice to the property owner and that the property owner wll be
responsible for the cost of the work performed by the municipality. Hence,
t he know edge of the Carrier and an inplied consent to pernit the nmowing in

question cannot reasonably be disputed.

In any event, whether the Carrier had know edge of the work performed
by the enployes of the city is immterial. |f the municipality entered the
Carrier's property without the Carrier's know edge, the nunicipality acted
in violation of its ordinance and the Carrier should seek redress from the
city. The undeni able fact is that the action of the nmunicipality
(authorized or unauthorized by the Carrier) conferred a financial benefit vr

the Carrier while renpving a commensurate contractually guaranteed work



opportunity from the C ai mant. In Third Division Award 25402, which
invol ved the parties involved herein, this Division held that C ai mant

should not be required to bear the burden of that |oss.

The prem se upon which Third Division Award 26541 is based is false

Therefore, | dissent.

D. D.
Labor

artholomay
Member




CARRI ER MEMBERS' RESPONSE
TO
LABOR MEMBER DI SSENT
TO
AVWARD NO 26541, DOCKET Mw-26040
(Referee Dennis)

The Dissent disagrees with two conclusions of the Majority.

Initially, the D ssent argues that the Mijority could not
find that the Carrier did not know that the nunicipality had
performed the work in question, even though there was no evidence
that the Carrier did have such information. It conmes to this
extraordi nary conclusion because the city ordi nance provides that
the nunicipality may not enter private property wthout prior
notice, and obviously the nmunicipality would never dream of
taking action that would violate a city ordinance. The Dissent's
faith and trust in good governnent is admrable but one would
have thought that the recent Iran-Contra hearings would serve as
a civics lesson that governnent does not always tell all, or
conmply with its own laws.

The Dissent's second argunment is that even if the Carrier
did not know of the municipality's action, it neverthel ess should

be held responsible because the work "conferred a financial

benefit on the Carrier." In so arguing, it relies upon Third
Division Award 25402. The Carrier Menbers filed a dissent to
that Award and it 1s incorporated herein by reference. Beyond

that dissent, we wisn only to add that we believe that we have
not yet reached a point where a |egal obligation can arise where

sonmeone perforns a service for sonmeone else, which was not



requested, on the grounds that the service was "beneficial." we

believe that the phrase, "Do nme a favor, don't do nme any favors”

covers the matter.

. W. F NGERAUT
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