NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 26567

TH RD DI VISION Docket Nunber MJ 25948
Eckehard Muessig, Referee

(Brotherhood of Maintenance of Way Enployes

PARTI ES TO DI SPUTE: (
(Consolidated Rail Corporation

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood that:

1. The Carrier violated the Agreement when it recalled junior Track-
man D. Crocker instead of M. J. A Mllory to fill a tenmporary vacancy on
Rai sing Gang SE-832 at Casey, Illinois on April 15, 16, 19 and 20, 1982
(System Docket CR-77).

2. Because of the aforesaid violation, M. J. A Millory shall be
allowed thirty-two (32) hours of pay at his straight tinme rate and eight (8)
hours of pay at his time and one-half (11/2) rate for a total of three hun-
dred ninety-five dollars and fifty-two cents {$395.52)."

CPI NION OF BOARD: This O ai mcame about because the C ainmant states that a
junior enployee was returned to service before him al-
t hough he was available for work.

The Board finds in favor of the Organization based solely on the
record developed on the property, prinmarily for the reasons that follow

The Organi zation asserts inits letter of December 14, 1982, that
both the Claimant and the junior enployee were notified by identical recall
letters dated April 12, 1982, to return to Gang TK-838 on April 28, 1982. The
assertion was not rebutted by the Carrier on the property, although it had
opportunity to do so. Therefore, it stands as stated.

Moreover, again as asserted by the Organization in the above-cited
letter, the Claimant called the Carrier on April 16, 1982, to return to work
after he learned that a junior enployee had been returned to work. The Car-
rier, it is contended, told the daimnt that he could not return to work
until April 21, 1982.

Gve" the return to work date of April 28th cited in the April 12th
recall letter, the daimnt had no reason to imediately respond to the April
12th letter, as inplied in the Carrier's rejection letters dated August 6 and
Cct ober 20, 1982, and April 19, 1983, but he should have been given the oppor-
tunity to respond immediately to service to fill the existing vacancy in lieu
of the junior enploye. Under these circunstances the Claim is sustained.
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FINDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein: and

That the Agreenent was viol ated.

AWARD

Cl ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest:: Ay/oéa&z{

Nancy J. Deé— Executive Secretary

Dated at Chicago, Illinois, this 30th day of Septenber 1987.



