NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 26571
TH RD DI VI SI ON Docket Number MW 26983

El mer F. Thias, Referee
(Brot herhood of Maintenance of WAy Employes

PARTI ES TO DI SPUTE: ¢
(The Chesapeake and Chi o Railway Conpany (Northen Regi on)

STATEMENT OF CLAIM  "Caim of the System Conmittee of the Brotherhood
that:

(1) The ten (10) days of suspension inposed upon Track Foreman R E.
Brown for alleged insubordination for failure to conply with Assistant Track
Supervi sor B. L. Jewel's instructions on Novenber 15, 1984, was arbitrary and
on the basis of unproven charges (System File C-D 2670/ MG 5086).

(2) The claimant's record shall be cleared of the charges |evel ed
against him and he shall be conpensated for all wage |oss suffered."”

OPI NI ON OF BOARD: The Carrier's Track Supervisor intended to be absent on

Novermber 15, 1984, and his plans were that the surfacing
unit be operated that day to surface the last nile and one half of Carrier's
Chicago Subdivision. The procedure to be followed contenplated that inter-
veni ng roadway crossings be "pulled" or "renoved", permitting the surfacing
unit to surface thru the crossing. |f a crossing was not pulled, the sur-
facing unit skipped that crossing, leaving it in its existing condition.
Crossings are pulled by the removal of certain materials within the crossing
in advance of the surfacing unit and then restoration is made to the crossing
foll owi ng passage of the surfacing unit.

In anticipation of his one day absence, the Track Supervisor confer-
red with his Assistant Track Supervisor and set forth, in some detail, what he
want ed done on November 15, 1984. Arrangenents were thereafter made to aug-
ment the Caimant's gang with four additional enployes and additional equip-
ment, consisting of a dunp truck, an air conpressor, and a backhoe. Before
work began on Novenmber 15, 1984, the Assistant Track Supervisor instructed the
Caimant to meet with the Foreman of the surfacing unit and to renove road
crossings ahead of that unit.

The C ai mant was assigned as a Track Foreman with supervision of a
gang of five other enployes. H's total service with the Carrier exceeded 13
years and all of it was in the Track Departnent. He had served as a Forenan
for six years. Wth this experience, the Caimant knew or shoul d have known
what was required in the instructions he received fromthe Assistant Track
Supervisor as well as what was necessary to conmply with those instructions.
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When work was concluded on Novenber 15, 1984, the surfacing unit had
surfaced to a point approximtely one half nile beyond 76th Street. The unit
ski pped the road crossing at 76th Street because that crossing had not been
pulled by the Clainmant and his gang. It is not disputed that the track line
and surface were left in an inferior condition to that which would have result-
ed had the surfacing unit been able to surface through the crossing.

On Novenber 20, 1984, the Carrier charged the Claimant with responsi-
bility for insubordination for failure to conply with the Assistant Track Su-
pervisor's i nstructions on November 15, 1984, to renove the road crossings
ahead of surfacing unit W261 on that date. Hearing was scheduled and held
on Novenber 30, 1984. Under date of Decenber 11, 1984, the C aimant was noti -
fied that he had been found responsible for the insubordination with which he
had been charged and that an actual suspension of ten-working days was adm ni -
stered as discipline. Subsequently, appeals were taken on the property in
behal f of the O aimant by the Organization and those appeal s were denied by
designated Oficers of the Carrier. The dispute has been submitted to this
Board and it is properly before us.

It is clear and undisputed on the record that the C aimant was given
a fair and inpartial Hearing and that the Carrier has conplied with all pre-
requisites of the Agreenment in inposing the contested discipline. Likew se
we find the instructions given to the Caimant by the Assistant Track Super-
visor before the Claimant and his gang took up work on Novenber 15th, are
clear and concise. The Claimant, himself, testified he was to "pull cross-
ings" in front of the Foreman of the surfacing unit and that he was not author
ized to skip any crossings or use his own judgenent in the matter. Additional -
ly it is not contested that the Caimant and his gang did not "pull" the cross-
ing at 76th Street or that the surfacing unit skipped that crossing, continu-
ing its work to approximtely one half mile beyond that point.

At the Hearing on Novenber 30, 1984, the Caimnt was given ful
opportunity to explain his part in the events of Novenber 15, 1984, as well as
that of others involved. In short, it was the Cainmant's testinmony that there
was not sufficient time for himand his gang to pull the 76th Street crossing
wi thout incurring overtime, which had not been authorized. |In support of this
overal | explanation, the Cainmant detailed seven incidents or non-incidents
preventing his conpletion of the work within authorized tine. In his testi-
mony, however, he did not nention a single incident where he initiated an
attenpt to overcome the obstacles he felt prevented fulfillment of his instruc-
tions.

In addition to the Caimant, four other w tnesses appeared and gave
testinony at the Hearing on November 30, 1984. The particulars involved in
the charge ware adequately developed. Wile there are conflicts in certain
testimony, nost is free from dispute. As stated in prior awards, this Board
functions in an appellant capacity and we do not resolve conflicting testinony.

While we concur in the position of the Organization that there is no
.evidence of the Caimant having displayed a rebellious attitude, taken as a
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whol e, the evidence is clear and convincing that the daimant was responsible
for insubordination, as charged, albeit not openly displayed. Hence, we do
not disturb the Carrier's deternination.

We have a simlar view with respect to the sanction of an actual sus-

pension of ten working days which the Carrier has inposed. I nsubordination is
serious and a ten day suspension is not excessive in the circunstances herein.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction sver the
di spute involved herein; and

That the Agreement was not viol ated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Divisio"

Attest:: M

Nancy J. v, - Executive Secretary

Dated at Chicago, Illinois this 30th day of Septenber 1987.



