NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 26578
TH RD DI VI SI ON Docket Nunber MM 26155

Marty E. Zusma", Referee
(Brot herhood of Maintenance of WAy Employes

PARTI ES TO DI SPUTE: (
(Sco Line Railroad Conpany

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood that:

1. The Agreement was violated when the Carrier failed and refused to
allow Extra Gang Laborers M St. Cyr and K Pray to displace fromthe rail
gang to the ballast gang when they were displaced fromthe rail gang on Sept-
enmber 23 and 27, 1983, respectively, and when the Carrier failed and refused
to allow Extra Gang Laborers G P. Meyer, P. Karnitz, D. H Lee, R A Hen-
nekens and H. H Nissen todisplace on the rail gang when their positions on
the ballast gang were abolished on Cctober 20, 1983 [SystemFile 4((h)8(a)].

2.  As a consequence of the afore-said violation:

(a) daimant M, St. Cyr should be made whole for all time and
vacation rights lost as a result of this continuing violation of Rule 4(h)
from Sept enber 26, 1983, the date on which the Organization contends that the
cl ai mant shoul d have been allowed to displace on the B-1 Ballast Gang in
accordance with Schedul es Rules 4(h) and 8(a), until such tine as the B-I
Ballast Gang is tied up for the season.

(b) Claimant K. Pray should be nade whole for all tine and vacation
rights lost as a result of this continuing violation of Rule 4(h) from Cctober
3, 1983, the date on which the Organization contends that the Caimnt should
have been allowed to displace on the B-1 Ballast Gang in accordance with
Schedul es Rul es 4(h) and 8(a), until such tine as the B-1 Ballast Gang is tied
up for the season.

(c) Caimant R A Hennekens should be nade whole for all time and
vacation rights lost as a result of this continuing violation of Rule 4(h)
from Cctober 21, 1983, the date on which the O ganization contends that the
cl ai mant shoul d have been allowed to displace in the Rl Rail Gang in accor-
dance with Schedul es Rules 4{h) and 8(a), until such tine as the Rl Rail Gang
is tied up for the season.

(d) daimants G P. Myer, P. Karnitz, D. H Lee and H H N ssen
should be made whole for all tine and vacation rights lost as a result of this
continuing violation of Rule 4(h) from Cctober 24, 1983, the date on which the
Organi zation contends that the claimants should have been allowed to displace
inthe Rl Rail Gang in accordance with Schedul es Rul es 4(h) and 8(a), and
until such time as the RI Rail Gang is tied up for the season."”
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OPINFON OF BOARD: This is a contract interpretation case in which the pi-

votal question before this Board is whether the Carrier has
correctly and appropriately allowed seniority displacenment on extra gangs. The
i nstant dispute revolves around seasonal call back of enployees to extra gang
work. Two separate gang rosters were established, one for Rail Gangs and one
for Ballast Gangs. Al involved enployees held seniority as Extra Gang
Laborers and were called back to either of the above separate gang rosters for
seasonal work. The Claimants attenpted to displace fromRail Gang to Ball ast
Gang and vice versa

The Organi zation contends that the Carrier violated the Agreement and

particularly Rule 4(h) which allows the enpl oyees the right of displacenment by
seniority. That Rule states in pertinent part:

"Schedule Rule 4

(h) Seniority rights of extra gang |aborers

enpl oyed in |arge extra gangs of 35 nmen or over
shal | extend over the systembut confined to extra
gangs ."

It is the Organization's contention that the Rule is clear and unamnbi guous.
Said Rule pernmits "extra gang | aborers with system seniority to displace in
any other extra gang with system seniority rights." In support of its
position, the Organization cites a letter of July 21, 1983, witten by the
CGeneral Chairman. which pertains to a tel ephone understanding of the exact
circunstances and interpretation disputed in the instant case. In that
letter, "it was agreed" that cases of the type herein a part of this dispute
woul d be handled in a manner consistent with the Organization's understanding
of Rule 4(h). As further supporting evidence, the Organization notes that
Enpl oyee Nivison was previously allowed to displace in exactly the sane manner
as herein denied by the Carrier.

The Carrier denied such displacenment rights arguing that d aimants
hel d seniority on one or the other separate gang rosters and no Rule allowed
di spl acenent between roster. It noted that Rule 5(a) stated that "seniority
rosters of enployees of each sub-departnent by seniority groups will be sep-
arately conpiled.” It was the Carrier's position that the Rail Gang Roster
was a system seniority roster and separately held, thereby restricting enploy-
ees fromcarrying that seniority to a second roster such as the Ballast Gang
for displacement. Carrier maintained that this had historically been the case
in that no extra gang enpl oyee had ever been allowed di spl acement between
types of gangs.

As a prelimnary point, the Board enphasizes that its decision rests
only upon those argunents, lines of reasoning, substantiated evidence and
material fact as presented by the parties during their handling on the pro-
perty. Carrier's note on its July 21, 1983, letter and all such seniority
rosters and correspondence relating to Tie Gangs were not firmy established
on the property. The National Railroad Adjustment Board has consistently held
that arguments not firmy devel oped on the property are considered by this
Board as untinely and inadm ssible.
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Turning to the substance of the issue, Rule 4(h) does not distinguish
between Rail Gangs and Ballast Gangs. It is therefore not specific with

respect to displacenment between such rosters. \Wile separate Rail and Ball ast
gang rosters exist by seniority, there is no probative evidence that displace-
ments between rosters has ever occurred. The sole exception in the recordis
refuted by the Carrier arguing that N vison filled an open position, rather
than displaced by seniority. Wth regard to the Oganization's July 21, 1983,
letter of evidence, the Board notes that it is a unilateral nemp that holds
little probative weight in that it has no nutual signature of agreenent and
was denied on the property. Further, the Organization states that Nivison had
a seniority date on the Rail Gang Laborer's Seniority Roster and was:

"Not allowed to use his Rail Gang seniority to

di splace into the B-1 Ballast Gang as a neans of
obtaining initial enploynent during the season, but
required to wait until called back initially to the
Rail Gang where his restored seniority obtained. "

This clearly indicates separate seniority rosters restricting enploy-
ees to gangs. For the Organization's interpretation of Rule 4(h) to be
accepted, an illogical result would follow A senior Rail Gang enpl oyee woul d
have the right to displace a junior enployee on the Ballast Gang, but that
seni or enployee would not have the initial right to that same junior Ballast
Gang position. If all enployees hold seniority as Extra Gang Laborers, but
nmust await call back for seasonal enploynent to the separate seniority |ist of
Rai|l or Ballast Gang, then it logically follows that they have displacenent
rights only within the Gang in which they hold seniority. [t is not within
the "rule of reason" to construe an agreenent in sucha manner as to produce
the above noted inconsistent result.

The Organi zation has the burden to support its aimwth sufficient
probative evidence to carry its burden. It has failed to do so in the instant
case and as such the O aimmust be denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute invelved herein; and

That the Agreenent was not viol ated.
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ANA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attes M

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois, this 30th day of Septenber 1987.




