NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26585
TH RD DI VI SI ON Docket Nunber MW-26902

Edwin H Ben", Referee

(Brotherhood of Maintenance of Wiy Employes

PARTI ES TO DI SPUTE: (
(National Railroad Passenger Corporation (Amtrak) -
(Northeast Corridor

STATEMENT OF CLAIM  "Claim of the System Conmittee of the Brotherhood that:

1. The disnissal of M&W Electrician Helper G J. Gruber for alleged
"Violation of Antrak-BMAE Absenteei sm Agreement' on January 25, 28 and 29,
1985 was without just and sufficient cause and in violation of the Agreenent
(System File NEC-BWE-SD-1209D).

2. The claimant shall be reinstated with seniority and all other
rights uninpaired, the charges |eveled against him shall be removed from his
record and he shall be conpensated for all wage loss suffered.”

OPINION OF BOARD: Claimant, a M&W Electrician Helper, held a seniority date
of June 13, 1977, and worked at the Baltimre M&W Shop,
Penn Station, Baltimore, Maryland. By letter dated February 5, 1985, C aimant
was charged with being absent wthout proper authorization. After Hearing
hel d on February 19, 1985, and by letter dated March 4, 1985, Claimant was

di sm ssed from service.

C ai mant was absent from work on January 25, 28 and 29, 1985. Accord-
ing to the Foreman, on January 25, 1985, Claimant called in after his shift
began and stated that he overslept and would be in |ate. However, C ai mant
did not report on that date. According to Claimant, on January 25, he called
in sick. aimant testified that on January 28 and 29, he called in and stated
merely that he would not be in.

Procedural Iy, the Organization contests the fairness of the Hearing
in that the decision was rendered by someone other than the Hearing O ficer.
Putting aside the issue of whether such an argument was timely rai sed, we find
that contention lacking in merit. Nothing in the Agreement has been pointed
to prohibiting the procedure utilized by the Carrier. Further, we note that
the material facts concerning the absences are basically undisputed and do not
require credibility determ nations by soneone other than the Hearing Oficer.
See Third Division Awards 24590, 21017, 17091, 9819.

Wth respect to the nerits, the Organization argues that discipline
was not appropriate under the terns of the Cctober 26, 1976 Menorandum of
Agreement governing absenteeism since Caimnt's absences on the dates at
issue were legitimate due to personal illness. Although dispute exists con-
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cerning tha legitimacy of the absences, we note that the charge against Claim-
ant concerns Claimant's unaut horized absences, which is the specific conduct
regul ated by the Menmorandum of Agreement. W are satisfied that the record
denmonstrates by substantial evidence that Caimant's absences were not au-
thorized. Caimant's inforning the Carrier that he was sick or would not be
in does not equate to receiving authorization for the absences. See Second

Di vision Award 7062.

The Menorandum of Agreement provides at Paragraph 3 that dismissal is
appropriate for the third offense within a 12 nonth period. Caimant's record
shows a May 10, 1984, warning letter for excessive absences during February
t hrough May, 1984, and a 10 day suspension dated Decenber 6, 1984, for ab-
sences without proper authorization on Cctober 5 and 24, 1984. This was
Caimant's third offense within the 12 nonth period thereby permtting dis-
missal. W therefore find no valid reason to disturb that disciplinary action.

FINDNGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act

as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

A WARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third D vision

Attest::ﬁ!%d—éd/’

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois, this 27th day of Cctober 1987.



