NATIONAL RAlI LROAD ADJUSTMENT BOARD
Award Nunber 26591
TH RD DI VISION Docket Nunber X-27002

John E. Cloney, Referee
(Brotherhood of Railroad Signalnen

PARTI ES OF DI SPUTE: (
(Elgin, Joliet and Eastern Railway Conpany

STATEMENT OF CLAIM

“a., Carrier violated the parties' Scheduled Agreement, as amended,
particularly Rules 90, 49 and 81, when, on or about April 26, 1985, M. Roy A
Sneffner, Manager Signals Conmmunications and Electrical Facilities, denied
Claimant's request for a leave of absence to continue working as a signal man
for the Chicago Union Station when there were qualified furloughed enployees
available to Carrier.

h. As a consequence of such action, Carrier be required to reinstate
Claimant |. Panepinto, Jr., with seniority and all other rights uninpaired and
make him whole for all wage loss suffered, if any. Carrier File: 144-113.
CGeneral Chairman File: 85-24-EJE.”

OPI NION OF BOARD  On Decenber 21, 1984, Carrier abolished several positions,
including that of Caimnt who then took the required steps
to retain his seniority rights.

On April 12, 1985, Carrier advertised the position of Leading Signal-
man at Joliet, Illinois. By letter of April 16, 1985 Caimant bid on the
Joliet position noting he considered receipt of the bulletin as notice of
reasonably continuous enploynent under the Agreement. By bulletin of April
23, 1985, the position was awarded to another.

By letter of April 24, 1985, Caimant requested a 90 day of |eave of
absence stating:

"I am currently enployed as a signalman wth
Chicago Union Station. And, would like to continue
in this position tenporarily, | want to continue ny
permanent enploynent with (the carrier).”

By bulletin of April 24, 1985, the Carrier advertised a Leading
Signal man position at Gary, Indiana. The wording was substantially simlar to
that of the earlier bulletin.

On April 26, 1985, the Mnager Signals Communications wote C ai mant
advi si ng:



Award Nunber 26591 Page 2
Docket Number X-27002

. « » You do not need a leave of absence to work

el sewhere because you have been in a furloughed
status . . . and your seniority is presently being

accunul at ed

On April 30, 1985, Caimant wote theCarrier that if the April 24,
1985, bulletin was notice of reasonably continuous enploynent:

"Then | would have to return on this position or
forfeit my seniority . . . | amtherefore asking
for this |eave of absence . . . so that | nay
continue working at Chicago Union Station with-
out forfeiting nmy Leading Signalman's seniority,”

On May 3, 1985, the Organization wote the Carrier quoting Third
Division Award 23124 which, it felt, required Carrier to grant Cainmant's

requested | eave.

By bulletin of May 10, 1985, the Gary position was assigned to
d ai mant. By letter of May 13, 1985, the Carrier so notified Caimant. The

[etter advised:

“If you fail to report for duty within ten (10)
cal endar days after the date notified you wll
forfeit all seniority rights as provided in Rule 46

{(b) and Rule 49 . . . .’

By letter of May 15, 1985, the Carrier notified the Organization:

« +« » | could not recommrend waiving Rule 92 to
grant a leave of absence . . . under the present
facts and circumstances.”

Cm Kay 16, 1985, Claimant again wote the Carrier. He referred to
his two previous letters as well as the Organization's May 3, 1985, letter to
the Carrier. The Caimnt stated

"I am still waiting your decision on this request
and woul d appreciate your response to this request
as soon as possible.”
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On May 29, 1985, the Organization wote the Carrier contending that
al t hough Ciaimant's request was for a Leave of Absence to work el sewhere Rule
90 applies and since there were several other qualified enployees available
refusal to grant the leave would violate the Agreenent. It further contended
Rul e 46(b) did not apply. The Organization stated that a Claimwould be filed
if Caimant’s nane was removed fromthe seniority roster or if |eave was not
grant ed. The Organization took the position renoval of Claimant’s nane while
a grievance was pending would violate Rule 81.

On May 29, 1985, the Carrier notified Cainmant that as he had not
reported:

“Per Rule 46(b) and Rule 49 . . . you have
forfeited all seniority . . . ."

Various Rules which may be applicable state in pertinent part:

“Rule 48

(e} Reasonably continuous enploynent as used in
this agreenent shall be understood to nean that
full tinme enploynent is available, as afforded the
regul ar assigned forces, for a period of not |ess
than three (3) nonths

Rul e 49

o Failure . . . to return to the service within
ten (10) cal endar days after being notified by the
management of reasonably continuous enploynent
being available will cause forfeiture of al
seniority rights unless a |eave of absence has been
obtai ned under the provisions of Rule 90 .

Rule 81

Prior to the assertion of grievances as herein
provi ded and while questions of grievances are
pending, there will neither be a shut down by the
enpl oyer nor a suspension of work by the enployees.

Rul e 90(a)

Enmpl oyees who have been in the service one (1) year
or more will upon request be granted a |eave of
absence not to exceed ninety (90) days when the
requi rements of the service permt .

Rul e 92

An employe Who | ays off to engage in gainfu

enpl oyment el sewhere, w thout witten permssion
fromthe Carrier, whether on |eave of absence or
not, will lose his seniority.”
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The Organization contends Carrier's refusal to grant Caimant a |eave
of absence, w thout stating reasons why it could not, violated Rule 90. It
further argues Carrier's letter of My 13, 1985, did not constitute a guaran-
tee of "reasonable continuous enploynent” within the neaning of Rule 49. The
Organi zation also views Rule 81 as requiring that any action should have been
post poned pendi ng appeal of the dispute regarding the |eave of absence. The
Organi zation also notes Caimnt was never directly notified by Carrier that
his request was deni ed.

This Board has carefully considered the positions advanced by the
Organi zation. \Wiether or not Rule 90(a) requires Carrier to establish "the
requirenent of the service" do not permt granting a |eave of absence in any
specific case we note Claimant's request stated the purpose was to work other
enpl oynent.  Pursuant to Rule 92, working elsewhere requires witten per-
m ssion of the Carrier. This, Caimant never obtained.

Caimant's April 30, 1985, letter clearly indicates he understood the
Gary position bulletin to be "witten notice of reasonably continuous enploy-
ment" as he had previously considered the Joliet position bulletin. Wile the
record does not disclose Cl aimant was ever directly notified his request was
denied the Organization was notified and Claimant's My 16, 1985, letter,
which refers to the Organization's |letter assures us he was aware there was
controversy over the request. He acted at his peril when he failed to report
to Gary. The principle, often stated. is "conply and grieve." This Board has
been directed to no case in which an exception to this principle has been
found to exist based upon the effect conpliance would have upon third party
relationships. W believe there is none. If Caimant had reported to the
Gary position it is alnost certain he would have had to relinquish the Chicago
Union Station position. This is unfortunate fromone point of view but Claim
ant, who receives the benefits of the Agreement, also is bound by its terns.
Self help can only result in industrial chaos. Thus, whatever the merits of
the question regarding a |eave of absence, Cainant was not free to fail to
report to Gary if he wished to retain his seniority.

Nor can we agree that Rule 81 is applicable. It was Caimant who did
not report. As was stated in Third Division Award 12993:

"An enpl oyee removing hinmself froma Carrier's
service by his own voluntary act cannot be held to
have been discharged from such service by Carrier
as a disciplinary act.”

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;
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That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the nmeaning of the Railway Labor Act
as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LRCAD ADJUSTMENT BOARD
By Order of Third Division

Attest:g?’/@(/

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois, this 27th day of Cctober 1987.



