NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 26597
TH RD DI VI SION Docket Number CL-26062

G| Vernon, Referee

(Brotherhood of Railway, Airline and Steanship derks,
(Freight Handlers, Express and Station Enployes

PARTI ES TO DI SPUTE: (
(Norfolk and Western Railroad Conpany

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood
(G.-9937) that:

I. Carrier violated current Cerks Agreenent (Master Agreement
effective April 1, 1973), Rule One Scope and Rule 39 holidays, when Enpl oyes
that are not members of our class or craft bid, signed for and received radios
wi thout benefit of a clerical employe being on duty. This violation occured
on July 4, 1983, a holiday.

2. Carrier shall be required in view of said violation toconpensate
J. E. Saul eight (8) hours' pay at the rate of tine and one half for the date
of July 4, 1983, specifically the 11:00 p.m to 7:00 a.m shift, Wst Yard
clerk position."

OPINION OF BOARD: Only the mpst basic of facts are not disputed. Itis
agreed that the day in question, July 4, 1983, was a |egal
holiday and all clerical positions were blanked with the exception of 6th
Rel i ef Chief Caller which worked the position of Chief Caller, 11:55 P.M,
July 4, to 7:55 AM, July 5 1983. On July 5, 1983, furloughed Oerk H. 0.
Cunbridge was called to report at 6:00 AM to fill the position of the va-
cationing West Yard Janitor. No extra board clerks were available to fill
this position. On the date in question, Cincinnati District Extra Conductors
H R Gaze and G Lewis requested an emergency radio to be used on their trip
for which they were reporting. It is agreed soneone issued Radios 74506 and
73289 to Conductors G aze and Lewis at 6:20 A M, July 5, 1983, but it is
di sputed who issued them The Organization clains the Conductors issued the
radios to thenselves. The Carrier clains Cerk Cunbridge checked out the
radi os to the Conductors.

Thus, a factual finding is necessary at the outset. Only if the
Conduct or checked out the radios can any potential dispute arise as to whether
this violated the Scope Rule. In this respect, the Board mustconclude on the
record before it that the Union has successfully rebutted the Carrier's asser-
tion that Cumbrldge checked out the radio.

Accordingly, the Scope Rule issue is squarely before the Board. The
rel evant portion of Rule i and Rule 39 reads as foll ows:
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"Rule 1 - Scope

(a) These rules shall govern the hours of service
and working conditions of enployes engaged in the
work of the craft or class of clerical, office
station, tower and telegraph service and storehouse
enpl oyes as such craft or class is or nay be
defined by the National Mediation Board.

Positions of work within the scope of this Rule 1
belong to the enployes covered thereby and nothing
in this Agreement shall be construed to permt the
removal of such positions or work from the appli-
cation of these rules subject to the exceptions
hereinafter set forth and except in the manner
provided in Rule 70.

Rul e 39 - Holiday Wrk

Work perforned on the follow ng | egal holidays - -
nanely, New Year's Day, Washington's Birthday, Good
Friday, Menorial Day, Fourth of July, Labor Day,
Veteran's Day, Thanksgiving Day and Christmas
(provided when any of the above holidays fall on
Sunday, the day observed by the state, nation or by
proclamation shall be considered the holiday, shal
be paid for at the rate of tine and one-half."

It is the position of the Organization that Rule 1 is not general in
nature since it sets forth positions or work. Thus, in their opinion, it is
not required to establish by a preponderance of evidence that the work in ques-
tion was exclusively perfornmed by the Cerical enployes, it is only required
that the work is traditionally, historically and customarily performed by the
clerical craft. Therefore, since the evidence neets this test, they believe
the cl aim should be sustained.

The Carrier in its argunent enphasizes evidence which shows that the
work of issuing radios is performed by several crafts and classes of enpl oyes.
They al so note Rule I does not mention the disputed work. Thus, against these
facts, the Carrier argues that the claim cannot prevail since it is wel
settled that the Employes have the burden to prove by creditable evidence that
a particular duty through custom practice and tradition belong exclusively to
t hem
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In this case, the evidence is uncontroverted that the work in
question is shared work and has been for a long period of time. Accordingly,
the issuance of two radios on an isolated basis by other than Oerks cannot be
considered "renoval" of the work for the purposes of Rule 1. Therefore, the

claim Wil |l be deni ed.

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whol e record and all the evidence, finds and holds:

That the Carrier and the Employes involved in this dispute are res-
pectively Carrier and Enployes within the neaning of the Railway Labor Act, as
approved June 21, 1934

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest: %@/}/?Léﬁé/

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois, this 27th day of Cctober 1987.



