NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 26598
TH RD DI VISION Docket Nunber CL-26070

G| Vernon, Referee

(Norfolk and Western Railway Conpany
PARTI ES TO DI SPUTE: (
(Brotherhood of Railway, Airline and Steamship C erks,
(Freight Handl ers, Express and Station Employes

STATEMENT OF CLAIM "Claim of the Norfolk and Western Railway Conpany
(@-9943) that:

1. The Carrier did not violate the agreement between the parties
when on Septenber 8, 1983, it denied Clerk R L. Fluty a" unjust treatnent
hearing under Rule 28 of the Master Agreenent.

2. Carrier shall not be required to hold a hearing under Rule 28.

3. Carrier shall not be required to conpensate Clerk Fluty for 8
hours pay at the punitive rate for July 12, 1983, and continuing."

OPI NI ON OF BOARD: Certain facts are undisputed. Cainmant entered the service
of the Carrier as a clerk on Seniority District No. 1,
General Ofice Building, Roanoke, VA, on Novenber 6, 1969. Another clerk,

N. D. Lilly, had a knee operation on May 4, 1983, and was granted a nedi cal

| eave of absence beginning May 11, 1983, through July 1, 1983. M. Lilly's
position, Investigator, Custonmer Accounting Departnent, Roanoke, VA, was
advertised "duration unknown" and Caimant was the successful bidder. daim
ant was awarded the Investigator position effective May 23, 1983. On June 30,
1983, M. Lilly received approval fromthe Carrier's Medical Department to
return to work. At 2:45 P.M on the sane date, M. Lilly nade his official
request, pursuant to Rule 18 of the April 1, 1983 Master Agreenent, to return
to his forner position effective 8:00 A M, July 5, 1983.

Beyond this the facts are disputed. Specifically, there is a factual
di spute concerning what attenpts were made to notify the Claimant of Lilly's
return to work. The Carrier asserts an attenpt was nade to reach the C aimant
at home on June 30, 1983. It was their belief he was on vacation. They claim
they were told he was out of tow' for the weekend. The Organization asserts
the Cainmant was at work June 30 and July 1. 1983, less than 50 yards from the
Supervisor who allegedly called himat home. Moreover, it is asserted he made
four inquiries concerning Lilly's return on July 1, 1983. |In any event it is
agreed that on July 5, 1983, Cainant reported at 7:45 A M for his regular
assignment to find that M. Lilly was at his desk and the O ainant was not
allowed to work that day.
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Subsequently, by letter dated July 11, 1983, Caimant requested an
"Unjust Treatment" Hearing pursuant to Rule 28 of the April 1, 1973 Master
Agr eenent . The Carrier denied the request. Next, on Cctober 31, 1983, the
Local Chairnan appealed the request to the Assistant Vice President-Accounting
Qperations and it was denied on November 30, 1983. On Decenber 29, 1983, the
CGeneral Chairman appeal ed the request to the highest designated Officer and it
was denied on January 23, 1984. Conference was held on July 17, 1984. On
August 20, 1984, the Carrier notified the Third Division, National Railroad
Adj ustment Board of its intention to file Ex Parte Subnmi ssion.

Rule 28 which provides for unjust treatment Hearings reads as follows:
"Rule 28 - Unjust Treatnent

An enpl oye who considers hinself unjustly treated,
otherwi se than covered by these rules, shall have
the same right of investigation, hearing, appeal
and representation as provided in these rules, if
written request which sets forth the enployes'
grievance is made to his i mmedi ate superior, within
sixty (60) days of cause of conplaint."”

The key qualifier in Rule 28 is ".. . otherwise than covered by these rules
.. " Thus, a Hearing is required only if the subject of the conplaint is
not covered and/or addressable under other Rules. This is consistent wth
many previous interpretations of Rule 28 on this property.

It is the Board's opinion that the Carrier's duty to notify the daim
ant of Lilly's return is covered, albeit inpliedly, by Rule 18 and addressable
under the general grievance Rule. Therefore, it was not a violation of the
Agreenent to deny the Hearing request.

This leaves the question of conpensation. Certainly since a Hearing
was not required a continuing Claimuntil a Hearing is held is unfounded.
However, the Board cannot ignore the obvious in this case, namely, the Car-
rier's clear lack of due diligence in its attempts to notify the dainmant of
Lilly's return to work. Wth respect to the nature of the attenpts to reach
the Caimant, the Organization's version of the facts is nore believable.
However, even if we believe the Carrier's version of the facts, there is no
reason nmore than one attenpt could not have been made. Moreover, they at
| east could have left a nessage at the Cainant's hone.

There is an inplied obligation of reasonableness in Rule 18 on the
part of the returning enployes to give advance notice of his return and on the
Carrier's part to in turnnotify the emloyewho is to be displaced. In view
of the facts, the Claimant is entitled to one day's pay for July 5, 1983. at
the straight time rate.
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FINDINGS: The Third Division of the Adjustnent Board, after giving the
parties to this dispute due notice of hearing thereon, and upon the
whole record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

AWARD

Claim sustained in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

oimce,

Nancy J. Dever - Executive Secretary

Attest:

Dated at Chicago, Illinois, this 27th day of Cctober 1987.



