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The Third Division consisted of  the regular  members and in
addition Referee Elmer F. Thias when award was rendered.

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (

(Houston Belt 6 Terminal Railway Company

STATEMENT OF CLAIM: “Claim of the System Committee of the Brotherhood
that:

(1) The fi fteen (15) days of  suspension imposed upon Section Laborer
J. Young for  a l leged  fa i lure  to  protect  h is  ass ignment  on  January  3 ,  1985  was
arbi trary , c a p r i c i o u s , unwarranted and without just and sufficient cause.

(2 )  The  c la imant ’ s  record  shal l  be  c leared  o f  the  charges  l e v e l e d
against him and he shall  be compensated for all  wage loss suffered.”

FINDINGS:

The Third Division of the Adjustment Board upon the whole record and
a l l  t h e  e v i d e n c e ,  f i n d s  t h a t :

The  carr ier  or  carr iers  and the  employe  or  employees  invo lved  in  th is
d ispute  are  respect ive ly  carr ier  and  employes within  the  meaning  o f  the
Railway Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the
dispute  invo lved  here in .

Parties to said dispute waived right of  appearance at hearing thereon.

The Claimant had been employed by the Carrier for a period of seven
years  and  “as ass igned  to  a  pos i t ion  o f  Sect ion  Laborer . He was absent from
duty on January 3, 1985. He telephoned his headquarters and spoke to the
Superintendent, indicat ing  he  could  not  get  h is  car  s tarted  but  as  soon as  he
did, he would come on in. Subsequently, the  Carr ier  he ld  a  formal  Investlga-
tion on January 25, 1985, with the Claimant charged as follows:

“...responsibility,  i f  a n y , in connection with the
report  that  you  a l legedly  fa i led  to  protect  your
assignment on January 3, 1985 ,  in  v io lat ion  o f  Main-
tenance  o f  Way Bul let in  No.  25 . ”

Fo l lowing  the  Invest igat ion , the  Cla imant  was assessed  a  f i f teen  dar
a c t u a l  s u s p e n s i o n . The  Organizat ion  contested  th is  d isc ip l ine ,  taking  appro -

priate appeals on the property and to this Board. Accordingly, the  d ispute  Ia
proper ly  be fore  us.
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The Claimant was present at the formal Investigation and he was re-
presented by a Representative of  the Organization. When the Conducting Of-
f i cer  opened  the  Invest igat ion , he inquired whether the Claimant had received
proper  not i ce  to  report  for  the  Invest igat ion . The Claimant responded in the
negative and several additional questions were asked and answered regarding
notice which the Claimant insisted he had not received. Subsequently,  the
Cla imant ’ s  Representat ive  made  ob ject ion  to  the  not i f i cat ion  on  the  charges .

In its handling on the property and its appeal to the Board, the
Organization takes the position that the Claimant was not notif ied as required
by Rule 12 (A) of  the Parttes’ Agreement, reading  in  pert inent  part  as  fo l lows :

“ P r i o r  t o  t h e  h e a r i n g  t h e  employe w i l l  b e  n o t i f i e d  i n
wri t ing  the  spec i f i c  charge  against  h im,  a f ter  which
he  wi l l  be  a l lowed  reasonable  t ime  for  the  purpose  o f
having  witnesses  and such  representat ives  o f  h is  cho ice
present  at  the  hear ing . ”

In Third Division Award 26719 we decided a similar dispute between
the  same part ies  Ln a  d isputed  matter  o f  not i f i cat ion . T h e r e  i s  n o  s i g n i f i -
cant  d i f ference  in  the  part i cu lars  o f  the  record  in  th is  d ispute  and  those  ln
Award 26719. T h e  e v i d e n c e  i s  n o t  s u f f i c i e n t  t o  s u b s t a n t i a t e  t h e  C a r r i e r ’ s
p o s i t i o n  o n  t h e  i s s u e  o f  n o t i f i c a t i o n .  C o n s e q u e n t l y ,  t h e  d i s c i p l i n e  i m p o s e d
upon the Claimant is vacated.

A W A R D

Claim sustained.

NATIONAL RAILROAD ADJUSTHENT  BOARD
By Order of  Third Division
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A t t e s t :  b&&Ir/ G.,/&-
Nancy J. &,er - Executive Secretary

Dated  at  Chicago ,  I l l ino is  th is  15th  day  o f  January  1988 .


