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The Third Division consisted of the regular nenbers and in
addition Referee Edwin H Be”” when award was rendered.

(Brot herhood of Maintenance of Way Emploves
PARTI ES TO DI SPUTE: (

(National Railroad Passenger Corporation (Antrak)
(Northeast Corridor

STATEMENT OF CLAIM  “Claim of the System Committee of the Brotherhood that:

1. The dismissal of Lineman M Jackson for alleged ‘Violation of
NRPC Rul es of Conduct, Rule “I” * ‘In that on or between . . . Septenber 9,
1984 and . . . Septenber 22, 1984, you used a Conpany credit card to nmake
fraudul ent purchases of gasoline and services', was arbitrary, capricious, on
the basis of unproven charges and in violation of the Agreement (System File
NEC- BWAE- SD- 1275D) .

2. The claimant shall be reinstated with seniority and all other
rights uninpaired, his record cleared of the charges |eveled against him and
he shall be conmpensated for all wage |oss suffered.”

FI NDI NGS:

The Third Division of the Adjustnent Board upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or enployees involved in this
di spute are respectively carrier and employes within the neaning of the
Rai | way Labor Act as approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the
di spute involved herein.

Parties to said dispute were given due notice of hearing thereon.

As a result of charges dated February 19, 1985, Trial eventually held
on March 18, 1985, and letter dated April 1, 1985, Claimant, a Lineman, was
dismssed from service for making fraudul ent purchases of gasoline with a Car-
rier credit card.

The record in this case shows that as a result of a missing credit
card the Carrier was charged $894.39 by Amco G| Conpany during the period
Septenber 9 through September 22, 1984, for gasoline or services. Wth
respect to a particular purchase of gasoline shown to be made on Septenber 10,
1984, and after checking the license nunber listed on the purchase, the Car-
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rier contacted M Johnson, a non-enpl oyee, whose nane appeared on the pur-
chase. At the Trial in this matter, Johnson testified that after he picked up
three hitchhikers including daimnt, Cainmant stated that he had a Carrier
credit card and woul d purchase gasoline for Johnson with that card. Johnson
drove his vehicle to an Anmbco station and gave his driver's license to Claim
ant. Cainant then nade a purchase and punped the gas into Johnson's vehicle.
Johnson specifically identified Claimant's picture as the picture of the

i ndi vidual involved on the date of the purchase. After interviewing d ainant,
a Carrier Police Investigator made a sinmilar identification to match the iden-
tification made by Johnson. Although O aimant did not appear at the Trial to
give testinmony, Claimant's detail ed statement taken by the Carrier's Police

I nvestigator wherein Cainmant denied the conduct attributed to him was in-
troduced at the Trial.

The Organi zation's argument that the Carrier erred in holding the
Trial in absentia since Claimant did not receive notice of the charges is
without merit. The original notice of Trial dated February 19, 1985, set the
initial Trial date for February 27, 1985. However, Caimant did not appear at
that Trial. In accord with Rule 71 the Organization requested and was granted
a postponement. The next Trial date was scheduled for March 11, 1985. The
matter was again postponed until March 18, 1985. The notices for the Trial
were sent to Claimant by certified mail. On March 18, 1985, Clainant again
did not appear at the Trial. The Organization requested another postponenent
whi ch was denied and the matter proceeded in absentia. Although the signed
return receipts for the certified letters sent to Claimant were not made a
part of the record on the property (by inadvertence, according to the Carrier)
but were attached to the Carrier's Rebuttal, we find it unnecessary to con-
sider those receipts in determning on the basis of the evidence in the record
that Caimant had sufficient notice of the Trial to justify the Carrier's
proceeding in absentia. First, we note that the letters were sent to Claim
ant's proper address. The address used by the Carrier is the same address
referenced by Jdaimant's lawer in a letter dated Septenber 9, 1985, cited by
the Organization in its Submission and is the same address given by C aimant
in a statement to the Carrier's Police Investigator. Second, by letter dated
February 22, 1985, dainmant was notified that he was being wthheld from ser-
vice pending investigation. That letter also states "[t]lhe af orenentioned
investigation is scheduled for February 27, 1985." daimant signed for that
| etter thereby conclusively showing that he had actual know edge of the first
Trial date. Third, after Caimant did not appear on February 27, 1985, the
Organization asked for and received a postponenent on Claimant's behal f.
Under the above circunstances, and without considering the Carrier's offer of
the signed certified receipts, we are satisfied that C ainmant had sufficient
notice of the Trial. Cdainant's failure to appear was at his own peril.

The Organization's argunent that the charges were vague and uncl ear
is also without merit. In pertinent part, those charges state that “on or
between the dates of Sunday, September 9, 1984, and Saturday, Septenber 22,
1984, you used a Conpany credit card to nake fraudul ent purchases of gasoline
and services." W find those charges sufficiently specific to apprise Claim-
ant of the nature of the exact allegations against himand to permt himthe

opportunity to prepare his defense.
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The Organization also objects to the fact that the letter dismi ssing
Caimant was signed by a Carrier Oficer who was not at the Trial rather than
the Hearing O ficer who conducted the Trial. W find nothing in the parties’
Agreenment that prohibits the procedure utilized by the Carrier in this natter.
Nor do we find any evidence that such a procedure deprived Caimant of a fair
and inmpartial Trial.

Wth respect to the nmerits, under the well-accepted standard that we
are limted only to an examination of the record to determ ne whether or not
substantial evidence exists to support the Carrier’s conclusion that a Rule
violation occurred, we are of the opinion that such evidence exists in this
matter. The evidence at the Trial shows that Cl ai mant made a purchase of
gasoline for Johnson through unauthorized use of a Carrier credit card. Such
conduct violated Carrier’s Rule I which prohibits dishonest conduct. The
Organi zation argues that Johnson's testinony should not be given weight citing
Public Law Board No. 1844, Award No. 51. W do not find the extreme circum
stances present in that case to be present in this natter so as to require a
different result.

The fact that crimnal charges brought against Caimant were ulti-
mately term nated upon the entry of nelle prosequi al so cannot change the
result. The standard of proof in crimnal proceedings and proceedi ngs before
this Board are substantially different. Fourth Division Award 4412. Further,
our examnation of the record evidence satisfies us that the Carrier has met
its burden in this proceeding irrespective of the outcome of the crimnnal
proceedi ng, which, we note, was nerely a determnation that Caimnt woul d not
be crimnally prosecuted further rather than a determ nation that C ai mant was
not. quilty.

The Organi zation’s Subnission references statenents froma docunents
exam ner and from an individual asserting to be the owner of a service
station. For the same reasons that we were unable to consider the return
receipts offered by the Carrier, we are unable to consider the substance of
these proffers nmade by the Organization since those itens were not a part of
the proceedings on the property. However, even if we did consider those itens
offered by the Organization, we conclude that they are insufficient to change
the result, especially under our review standard of determning the existence
of substantial evidence in the record.

Finally, we find nothing in the record to cause us to determne that
the degree of discipline inposed was either arbitrary or capricious so as to
amount to an abuse of the Carrier's discretion. dCdaimant’s conduct anounted
to theft which is a nost serious offense deserving of dismssal. Third
Division Award 24366. Therefore, we nust deny the Caim
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AWARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest::

ancy J. - Executive Secretary

Dated at Chicago, Illinois, this 28th day of January 1988.



