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The Third Division consisted of the regular nembers and in
addition Referee Herbert L. Marx, Jr. when award was rendered.

(Anmerican Train Dispatchers Association

PARTI ES TO DI SPUTE: (
(The Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT OF CLAIM

"Claim on behalf of Train Dispatcher J. M Munoz for paynent of seven
(7) hours at tine and one half pro-rata for services required and performed on
Tuesday December 14, 1982, and paynent of seven and one half (7 1/2) hours at
time and one half pro-rata for services required and perforned on Wdnesday
Decenmber 15, 1982."

FI NDI NGS:

The Third Division of the Adjustment Board upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or enployes involved in this
dispute are respectively carrier and enmployes within the meaning of the
Rai | way Labor Act as approved June 21, 1934.

This Division of the Adjustnent Board has jurisdiction over the
di spute involved herein.

Parties to said dispute waived right of appearance at hearing thereon.

The Claimant is a Train Dispatcher assigned to hours of 7:30 a.m to
3:30 p.m, with Mnday and Tuesday as rest days, at Fort Mdison, lowa. On
Tuesday, December 14, 1982, his rest day, the Caimant was required by the
Carrier to travel to Jefferson Gty, Mssouri, in connection with an Investi-
gative Hearing (in which he was not a principal) on the follow ng day. He
arrived at Jefferson Cty at 5 p.m, and was paid tine and one-half for hours
traveling up tothis point. He renmined overnight in Jefferson City, attended
the Hearing on Decenber 15, and returned to Fort Madison, arriving at 5 p.m
For this day, he received his regular pay from7:30 am to 3:30 p.m and over-
time until 5 p.m

The dispute here concerns whether or not the Claimant is entitled to
conpensation from5 p.m to midnight on Decenmber 14 and from m dnight to 7:30
a.m on Decenber 15. The Caimas presented to the Board seeks time and one-
hal f pay for these hours, although the Claimant's original request to the
Carrier, as noted on his tine tickets, was for time and one-half on Decenber
14 and straight tine on Decenber 15.
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The Organization relies on that portion of Article |1l which reads as
foll ows:
"Basi c Day

section 1. Eight (8) consecutive hours shall
constitute a day's work.

Overtine

section 2. Time worked under this Agreement in
excess of eight (8) hours, continuous with, before
or after, regular assigned hours wll be considered
overtime and paid for on the actual ninute basis at
the rate of time and one-half. Tine required to
make transfer shall not be considered as overtinme
or paid for under this section.”

Also directly in point is Article VII, Section 10, which reads as
foll ows:

"Section 10. Individuals acting as representatives
of train dispatchers under Section 2 of this Article
VI1, and train dispatchers acting as witnesses at in-
vestigations for and/or at request of train dispatchers
covered by this agreenent, wll not be conpensated by
the Conpany for time |ost and/or expense incurred by
reason thereof. Train dispatchers acting as witnesses
in investigations for and at the request of the Conpany
will suffer no deduction in pay for actual time |ost
fromregul ar assignnents by reason thereof. |f se used
outside of their assigned hours, they shall be paid at
the pro rata rate for actual tinme required to be in at-
tendance; if on their rest days, paynent for actual time
shall be at rate of time and one-half."

As a threshold matter, the Carrier contends that the Caim should be
dismssed on the basis that no conference, as required by the Railway Labor
Act, was held prior to subnmission of the Claimto the Board. The record
shows, however, that such conference was held in 1983, at which tine the mat-
tar was deferred because of the pendency of several other Claims. Apparently,
a second conference was to be arranged in 1985, and this did not oceur. The
Board finds that the initial conference, as acknow edged by the Carrier, was
sufficient as a prelinmnary step to bring the matter to the Board for resol u-
tion.

Briefly stated, the Carrier relies on Article VIl, Section 10 as dis-
positive of all conpensation to be granted in cases where a Train D spatcher
acts as a" Investigation witness at the Carrier's request. This provision
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calls for "no deduction in pay for actual time lost fromregul ar assignments”
and pay (at the pro rata rate or tine and one-half rate, as appropriate) for
“actual tine required to be in attendance.” The Carrier argues that, in pay-
ing for these periods, the Carrier has net its full obligation. It is noted
that the Carrier also paid the Claimant for travel tine which exceeded his
regul ar hours.

The issue, then, is whether the Caimant should be paid for hours
after arrival at Jefferson City and prior to the start of his regular hours
the following day. Such hours admittedly ware not actual travel or attendance
at the Investigation.

The Organi zation arguesthat Article VII, Section 10 sinply does not
contenplate such circunstance. The Organization points out that, in its view,
this was resolved some time previously, following the issuance of two sustain-
ing Awards and the distribution by the Carrier on June 28, 1955 of its “Ruling
No. D-3. ,* which reads as follows:

“In the absence of a rule in the Dispatcher’s
Agreenment, effective Septenber 1, 1949, covering
the attendance at investigations of train dis-
patchers, please be governed by what follows:

Effective June 1, 1955, train dispatchers
should be paid in accordance with Article |11,
Sections 1 and 2 of the Train Dispatchers’ Agree-
ment, effective Septenmber 1, 1949, for time spent
in waiting and traveling outside regularly assign-
ed hours in attending investigations as a wtness
for the Conpany.

Train Dispatchers should not be instructed to
attend investigations as witnesses for the Conpany
if it necessitates traveling and waiting outside the
di spatcher’s assigned hours, except when it is ab-
sol utely necessary.”

The Organi zation also points to a Carrier ruling in 1973 -- some 12
years later -- to pay an enployee “for time spent in waiting and traveling
outside of regularly assigned hours in attendi ng investigation as a w tness
for the company” (enphasis added).

The Carrier further relies on Third Division Award 25306, issued in
1985, considering Clainms closely simlar to the one here under review. In
denying the Cains, the Award states as foll ows:

“The strongest support for the Organization's case
is the presentation of Ruling No. D-3 and its subse-
quent use on Decenmber 17, 1973. This Board notes that
such evidence does lay weight to the claim  However,
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in the mnd of this Board there has been entirely too
much time elapsed with no evidence of record of the
sanme situation having arisen since 1954 or after 1973
to provide substantiation that, barring Agreenent sup-
port the employes had come t0 count On this action be-
ing other than gratuitous. Wile it had some stature,
bei ng reduced to witten Rule, it lacked support, in
that there is insufficient evidence of record to sub-
stantiate that it was other than a unilateral position
or to docurment that the application of Ruling No. D3
had beconme an established practice of a constant re-
sponse to a recurring set of circunstances.

It is the determination of this Board that Article
VI1, Section 10 is the Rule germane to attendance at
investigations., That Rule is silent on the issue at
bar. Neither past Awards nor Ruling No. D-3 have strong
enough support in the record to establish a firm practice
to which Carrier would be restrained from abandoning.

As such, this Board finds that the Carrier did not vio-
late the Agreerment and as we are not permitted to expand
upon the Agreement negotiated by the parties, we nust
assune that the absence of |anguage covering this issue
is intended."

The Board here has carefully considered Third Division Award 25306
and, with reluctance as to disturbing previous Awards where circunstances are
identical, nmust reach a different conclusion. The Board agrees that Article
VI1, Section 10 "is silent on the issue" (i.e., waiting time). However, the
Board disagrees with the assunption "that the absence of |anguage covering

this issue is intended." Wre this so, there would be no basis for the
Carrier to issue its Ruling No. D3 in 1955 and continue to adhere tosuch in
1973. Ruling No. D3 was indeed "unilateral." But there is no contention

that the ruling was contrary to the provisions of Article VII, Section I0.

(If it were contrary to a mutually agreed rule, the Carrier could rightly
contend at any tine that the rule nust prevail, but such is not the case
here.) Being "unilateral- and possibly "gratuitous", Ruling No. D3 could
presunmably have been withdrawn upon notice by the Carrier. Such, however, was
not done up to the time of the Caim here under review.

Put sinply, the Carrier issued its determnation of appropriate pay,
apparently with reliance on some previous Awards, to cover a Situation not
ot herwi se specifically covered in Article VII, Section 190. Since such ruling
is not claimed to be in conflict with any other rule, employees could properly
rely on its application, until or unless it is wthdrawn or superseded by some
new rul e (which the Board is advised occurred some tine after the instance
reviewed here).

Thus, a sustaining Award is required. As to the rate of pay, the
Board is guided by Article VII, Section 10 -- time and one-half pay for tine
clained on the Claimant's rest day, and straight tine for time clained on the
following regular work day.
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AWARD

G aim sustained in accordance with the Findings.

NATI ONAL RAI LRCAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

T - EXecutive Secret ary

Dated at Chicago, Illinois, this 25th day of February 1988.



