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The Third Division consisted of the regular menbers and in
addition Referee Martin F. Schei nman when award was rendered.

(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Consolidated Rail Corporation

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood that:

1. The Carrier violated the Agreement when it assigned outside
forces to perform loading work in connection with an oil spill at Cearfield,
Pennsyl vania on August 15, 16, 17, 18, 19, 22, 23 and 24, 1983 (System Docket

CR- 404) .

2. As a consequence of the aforesaid violation, furloughed Crane
Qperator J. R Hummel shall be allowed sixty-four (64) hours of pay at the
crane operator's straight tine rate.”

FI NDI NGS:

The Third Division of the Adjustnment Board upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or enployees involved in this
dispute are respectively carrier and employes Within the meaning of the
Rai |l way Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the
di spute involved herein.

Parties to said dispute were given due notice of hearing thereon.

The relevant facts of this Caimare not in dispute. Cainmant holds
seniority as a dass 1 Machine Qperator in Carrier's Track Department. Caim
ant was on furlough on the days in question.

0" August 15, 1983, a derailnment at Cearfield, Pennsylvania resulted
in the spillage of approximtely 3,000 gallons of diesel fuel, thereby con-

tam nating nearby soil. Subsequently, Carrier was ordered by the Environ-
mental Protection Agency to immediately renmove and dispose of the contaninated
soil. Carrier contracted this work to Frank Varischetti Sanitation Conpany

(Varischetti). The work was performed on August 15-19 and 22-24, 1983, a
total of 64 hours.

On Septenber 2, 1983, the Organization filed the instant Caim
alleging that Carrier violated the Scope Rule when it contracted out the work
without providing at least 15 days notice to the Oganization. Carrier tinmely
denied this allegation. Thereafter, the Caimwas handled in the usual nanner
on the property. It is now before this Board for adjudication.
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The Organization argues that the instant facts did not constitute an
“emergency.” As a result, it suggests, Carrier was not wthin any exception
which would permt it to forego the 15 days notice applicable to contracting
out .

Alternatively, the Organization maintains, even if the oil spill did
constitute anenergency, Carrier should have used its own crane which C ai mant
was ready, willing and able to operate to load the Contractor's trucks. It
insists that Carrier's crane was nearby, while the contractor's was 4 hours
away. Accordingly, in the Oganization's view, Caimnt was deprived of work
inproperly contracted out. It therefore asks that the Caim be sustained.

Carrier, on the other hand, asserts that the work was properly con-
tracted out. Carrier stresses that this was an enmergency, and for this reason
the 15 day notice provision was inapplicable.

Carrier further contends that it is not required to piecenmeal work by
having O ainmant perform a portion while the contractor perforns another por-
tion. Accordingly, Carrier asks that the Caim be denied.

After careful review of the record evidence, we are convinced that
the daimmust be denied. This is true for several reasons.

First, it is clear that the facts herein establish an energency
situation. Under the emergency exception to the Scope Rule, it is pernissible
for Carrier to foergo notice to the Organization.

Second, it is clear fromthe facts in the record that special skills
and expertise were required to conduct the removal and di sposal of the con-
tamnated soil. That Varischetti was the only contractor in the area licensed
to performthis type of clean-up is a strong indicator that special skill was
required. \Wen special skills, not possessed by enployees, are required to
performthe work it is permssible for the work to be contracted out. (See
Third Division Awards 7805, 11862 and 11969). This was precisely the situa-
tion in the instant Caim As a result, it was proper for Carrier to contract
out the work.

Finally, it has been well established by this Board that work
contracted out will be considered as a whole. It will not be artificially
divided into discreet units such that the enployees could have performed some
of the work. (See Third Division Awards 6112 and 12317). Hence, Carrier was
not required to "pieceneal" the work in order to enable enployees to perform
some small portion thereof. Accordingly, and for the foregoing reasons, the
G ai m must be deni ed.
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A WARD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

ancy J.

- Executive Secretary

Dated at Chicago, Illinois, this 25th day of February 1988.



