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(Brotherhood of Maintenance of Way Enpl oyes
PARTI ES TO DI SPUTE: (
(Missouri-Kansas-Texas Rai | road Conpany

STATEMENT OF CLAIM  "d aimof the System Committee Of the Brotherhood that:

(1) The ten {10) days of actual suspension and ten (10) days of
deferred suspension inposed upon Section Foreman J. W. Cryer and the five (5)
days of actual suspension and ten (10) days of deferred suspension inposed
upon Extra Gang Foreman K. D. Ward for alleged failure "**x% to follow instruc-
tions by your supervisor and adhere to the rules and regulations in force to
protect the safe passage of trains which caused a backhoe owned by Wods Dirt
Contractors to be struck by Extra SP 7541N near mile post 629, pole 29 about
3:55 p.m, Thursday, Septenber 26, 1985." was without just and sufficient
cause and on the basis of unproven charges (System Files 500-72/2579 and
200~-130/2579).

(2) The claimants' records shall be cleared of the charges |eveled
against them and they shall be compensated for all wage loss suffered.”

FI NDI NGS:

The Third Division of the Adjustnent Board upon the whole record
and all the evidence, finds that:

The carrier or carriers and the enploye or enployes involved in this
dispute are respectively carrier and enployes within the meaning of the
Rai | way Labor Act as approved June 21, 1934,

This Division of the Adjustnent Board has jurisdiction over the
di spute invol ved herein.

Parties to said dispute waived right of appearance at hearing thereon.

On Septenber 26, 1985, Carrier's roadmaster advised the Section
Foreman, Claimant Cryer, to get a" operator with a backhoe to MP629 in order
to clean out a ditch. daimant Cryer, in turn, instructed Caimnt Ward, the
extra gang foreman, to show the backhoe operator how to get to the location.
Apparently this was done. Caimant Cryer also had a message issued to Train
SP7541N to be aware that a backhoe would be working in the area of MP629, and
this information was received by the train crew

Claimant Ward also instructed the backhoe operator to be clear of the
track by 3:30 P.M before Train SP7541N was due to pass.
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Despite all of the foregoing, there was a collision between Train

SP7541N and the backhoe at approxi mately MP629. Claimants were given notice
of investigation on a number of rule citations including:

"' MOVEMENT OF TRAINS AND ENG NES 99 (I). Fore-
man or man in charge is responsible for protec-
tion when track is rendered, inpassable or unsafe
or caused to be obstructed; and he will not Ilet
other duties interfere with the proper protec-
tion, and must require flagman to act pronptly
and in accordance with the rules.'

'e...OPERATION OF MECHANI ZED WORK EQUI PMENT 367.
OPERATI ON MECHANI ZED WORK EQUI PMENT: For eman
(or machine operator in absence of foreman) is
responsi bl e for protection being provided as
prescribed by Rule 99 when the nachine is en-
gaged in work in the track'...."

Concerning the provision of protection, Cainmant Cryer testified as
follows:

“Q Oher than telling the backhoe operator to
be out of the track, was there any flag
protection or train orders issued to pro-
tect the backhoe?

A, There was no train orders issued but flag
protection was supposed to be there.

Q. W was supposed to be providing this flag
protection?

A, | asked Kenny Ward to take the backhoe up
there and see that the job was done and |
t hought he was going to protect it because
when I asked himon the radio he replied 'l
"ill see.’

* * * * *

Q. M. Cryer, did you instruct M. Vard to
flag for the machine?

A NO
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Q.

Cl ai mant

Q

You have nentioned on Page 6 second answer
from bottom | ast portion thereof see that
work was done, from information that we
have this is not exactly what was told. By
that | mean, was there some doubt as to how
long M. Ward was to be there at that |oca-
tion inasnuch as he replied back to you per
one of your answers on page 7 third from
top. "I will see.'

For nyself, 1 do not see where there would
be any doubt that he would have stayed
there because the backhoe just had between
30 to 45 nminutes to take to do the job.

* * * * *

M. Cryer, did you ask M. Ward if he could
stay for a little while or did you ask if
he might stay until the work was finished?
| asked if he could take the backhoe up

there and show him where to work and | did
not ask himif he could stay."

Ward testified:

If you were not instructed, then why did
you show the backhoe where to work?

M. Cryer asked ne, K D. Buck, to find the
| ocation for the backhoe operator since he
was al ready going down the track on the
hyrailer.

Under whose supervision does M. Buck work?
| am his foreman.

Who showed the backhoe how to get to this
| ocation?

K. D. Buck and nyself.

Were you present at nile post 629 pole 20
when the backhoe obstructed the track?

NO.
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tection.
Ward will

C ai mant Cryer shal

What is clearly evident
of the Caimants fulfilled his responsibility.
woul d provi de protection.
C aimants were deficient
others were also derelict,
Since Caimants are equally guilty,

st and,

Did you furnish any kind of protection for
this backhoe?

Had K. D. Buck call ed Durant on the radio
and asked themto informthe train crew
that a backhoe may be at this location and
to watch out for it.

Was there any other type protection pro-
provided by flagging or train orders?

There was not at this tinme because backhoe
had to go to tow' to get a flat fixed and

not knowi ng that he would return and work

that day.

Did you have a clear understanding with
M. Cryer about who was going to furnish
protection for this backhoe?

M. Cryer asked us to show backhoe where
work was to be done. Protection was never
ment i oned.

bid M. Cryer ask if K.D. Buck woul d stay
wi th the backhoe?

He did not ask me, no.

Did you talk to M. Cryer before |eaving
the location where the backhoe was struck
to make sure that protection was afforded?
No.

Did you instruct the operator to make sure
he had protection before being on the
track?

NO. "
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from the foregoing testinony is that neither
Each concluded that the other
Such failure warrants this Board' s conclusion that
in their responsibilities as supervisors. Wether
does not excuse the responsibility to provide pro-
the discipline assessed C aimant

and Cl ai mant Cryer's discipline is nodified to the sane.

his record corrected accordingly.

be allowed five {(5) days pay at the applicable rate and
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AW A RD

Claim sustained in accordance with the Findings.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

e, —

r - Executive Secretary

Attest:

Nancy J.

Dated at Chicago, Illinois, this 25th day of February 1988.



