Form 1 NATI ONAL RAI LROAD ADJUSTMENT BQARD Award No. 26900
TH RD DI VI SI ON Docket No. MW-26543
88- 3- 85- 3-287

The Third Division consisted of the regular menbers and in
addition Referee Edwin H Be"" when award was rendered.

Br ot her hood of Mai ntenance of Wy Employes

(
PARTI ES TO DI SPUTE: (
(The Chesapeake and Chio Railway Conpany

(Sout hern Regi on)

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it assigned Bridge and
Bui | di ng enpl oyes instead of |aborers at the Barboursville Reclamation Pl ant
to performsandblasting work in the Barboursville Reclamation Plant beginning
May 17, 1984 (System File C- TC 2330/ M&4716) .

(2) Because of the aforesaid violation, Reclamation Plant Laborer D.
D. Cardwell shall be allowed pay for an equal nunber of hours expended by
Bridge and Building Departnent enployes performng sandblasting work in the
Barboursville Reclanation Plant beginning May 17, 1984."

FI NDI NGS:

The Third Division of the Adjustnent Board upon the whole record
and all the evidence, finds that:

The carrier or carriers and the empleoye or enployes involved in this
di spute are respectively carrier and enployes within the nmeaning of the
Rai | way Labor Act as approved June 21, 1934.

This Division of the Adjustnent Board has jurisdiction over the
di spute involved herein.

Parties to said dispute waived right of appearance at hearing thereon.

At the time this dispute arose, Caimant held seniority as a Laborer
at theCarrier's Barboursville Reclamation Plant. This dispute concerns the
assignment of certain sandblasting work to B&B enployees rather than |aborers
corcerning two |arge bridge beans which the Carrier asserts due to size and
shape, could not be transported to the existing sandbl asting sicd for sand-
bl asting.

The Organi zation asserts that sandblasti-g has al ways been perforned
at the Barboursville Reclamation Plant by the Libor Gang rather than the B&B
Gang irrespective of the size, weight and location of the work. The Carrier
argues that no rule grants such work e:clusively to the Labor Gang and, alter-
natively, no systemm de past practice has bee" denonstrated to require a
sustai ning award.
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Rul e 66 states:

[t
strate that
perform the
denonstrate

"(a) Proper classification of enployees and a
reasonable definition of the work to be done by
each class for which just and reasonabl e wages
are to be paid is necessary but shall not unduly
i mpose uneconomical conditions upon the Railway.
Classificarion of enployees and classification
of work, as has been established in the past, is
recogni zed.

*

(c) I'n carrying out the principles of Paragraph
(a), bridge and structures forces wll perform
the work to which they are entitled under the
rules of this agreement in connection with the
construction, maintenance, and/or renoval of
bridges, tunnels, culverts, piers, wharves
turntables, scales, platforns, walks, right of
way fences, signs, and simlar buildings or
structures, except where such work is perforned
by other enpl oyees under other agreenments in
accordance with the rules of such agreenents or
past practice in the allocation of such work
between the different crafts, including work
perfornmed by shoprmen in connection with the

nmai nt enance of shops, engi nehouses, and ot her
facilities within shop linmits and shop work done
at Barboursville Reclamation Plant and at other
points in connection with maintenance of way and
structures tools, equipnent, and materials
Mechani cs engaged in such work (except those
engaged in painting) will be classified as
carpenters or nmasons, according to work. M-
chanics engaged in painting will be classified
as painters or sign and signal painter, accord-
ing to work. ##%"

is well settled that the burden is on the O gani
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zation to denon-

the Agreenent grants to the Claimants the exclusive right to

work at issue or, in the absence of such an exc
that the work has bee" historically, customarily

usive grant, to
and exclusively

performed by enployees covered by the Agreenent. Qur examination of the
record leads us to conclude that the Organization has not net its burden in
either regard
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The Organization has not shown the existence of a specific rule that
grants the work at issue exclusively tothe Labor Gang. | ndeed, under Rule
66(a), the B&B forces appear to al so have jurisdiction over the work at issue,
i.e., to "performthe work . . . in connection with the construction, mainten-
ance, and/or renmoval of bridges . .." thereby indicating a |lack of exclusivity

by the Labor Gang. W do not find that the |anguage relied upon by the Organ-
ization in the exception proviso of Rule 66(c) clearly covers the sandblasting
work at issue for us to conclude that the work is specifically, by rule, given
tothe Labor Gang on an exclusive basis. First, the specific reference to the
Barboursville Reclamation Plant in the exception |anguage does not clearly

refer to the sandblascing work at issue but refers to "shop work done . . . in
connection with maintenance of way and structures tools, equipnent, and

materials." Second, the phrase "except where such work is performed . . . in
accordance with . . . past practice in the allocation of such work between the

different crafts" does not refer only to the Barboursville Reclamation Plant.
Under ordinary principles of contract construction, seeing that the parties
el sewhere In Rule 66 nmade reference to the Barboursville Reclamation Plant,
had the parties intended that the past practice |anguage meant a practice at
Barboursville in particular as opposed to a general systemw de practice, they
woul d have simlarly nade that specific reference teBarboursville when the
past practice |anguage was addressed. Therefore, a fair reading of that pro-
vision is that a systemwide showing is necessary for the past practice excep-
tion to apply and, as noted below, such a showing has not been nade in this
case. For the same reason, the phrase in Rule 66(a) "as has been established
in the past" does not change the result. This case concerns the work at
Barboursville and there has been no showing in this record that the |anguage
at issue concerns Barboursville in particular as opposed to other |ocations
where employes are covered by the Agreenent.

Thus, in the absence of an exclusive rule granting the work at issue
to che Labor Gang, it is necessary for the Organization to denobnstrate that
the work has been performed in the past exclusively by the Labor Gang on a
systemwi de basis. Gving the Organization the benefit of the doubt that it
has denobnstrated the existence of a past practice, the Organization's show ng
in this case is that the work has been perfornmed exclusively by the Labor Gang
at Barboursville. However, such a showing has not been made on a systemw de
basis as is required.

Since the Organization has failed to nmeet its burden, we must deny
the Caim

A W A RD

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: /Lé‘q/

Nancy ver - Executive Secretary

Dated at Chicago, Illinois, this 17th day of March 1988.



