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The Third Division consisted of the regular nenbers and in
addition Referee Edward L. Suantrup when award was rendered.

(J. Marshal | Fisher
PARTI ES TO DI SPUTE: (
(Southern Railway Conpany
(Carolina & North Western Railway Conpany)

STATEMENT OF CLAIM "The position of Agent-Qperator at Anderson. S.C. should
have been awarded toJ. M Fisher because his seniority on
that seniority district was greater than either H G Kateman or R L. Coker
and in addition J. M Fisher has prior rights to positions on this seniority
district nor should either of the above been allowed to displace J. M Fisher."

FI NDI NGS:

The Third Division of the Adjustnent Board upon the whole record and
all the evidence, finds that:

The carrier or carriers and the employe or enployes involved in this
di spute are respectively carrier and enployes within the meaning of the
Rai | way Labor Act as approved June 21, 1934,

This Division of the Adjustment Board has jurisdiction over the
di spute involved herein.

Parties to said dispute were given due notice of hearing thereon.

0" July 23, 1984, a claimwas filed by the Claimant alleging that the
Carrier was in violation of Rules of the Agreement for having assigned fellow
enpl oyee R L. Coker, rather than hinmself, to the position of Agent-Qperator
at Anderson, South Carolina "... as advertised in Geenville, S.C Agency
vacancy Bulletin No. 85, dated July 2, 1984."

There is a procedural question before the Board which nmust be dealt
with first of all. After the claimcited above was denied the Caimant filed
appeal with officers of the Carrier up teand including the one whom he
t hought was the appropriate officer for final appeal, M. R S. Spenski,
Assistant Vice President, Labor Relations. This appeal was answered by the
Assistant Director, Labor Relations J. W. Staley who inforned the C ai mant
that he was the appropriate person to handle such. This last denial was dated
Novernber 30, 1984. On May 30, 1985, the Caimant served notice to the Nation-
al Railroad Adjustment Board of his intention to file a" ex parte submi ssion
on the unadjusted dispute between he and the Carrier relative to the proper
assi gnnent of enployees tothe Agent-Operator position at Anderson, South
Carol i na.
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The Board nust underline that Section 2, Second and 3 First (1) of
the Railway Labor Act requires certain procedures tobe followed before a case

can be properly considered by this Board.

in pertinent

Circul ar No.
Board, as wel |l

part:

"Section 2. Second

Second. All disputes between a carrier or
carriers and its or their enployees shall be
consi dered, and, if possible, decided, with al
expedition, in conference between representa-
tives designated and authorized so to confer,
respectively, by the carrier or carriers and by
the enployees thereof interested in the dis-
pute.”

"Section 3. First (i):

(1) The disputes between an enpl oyee or group
of enployees and a carrier or carriers grow ng
out of grievances or outof the interpretation
or application of agreements concerning rates of
pay, rules, or working conditions, including
cases pendi ng and unadj usted on the date of
approval of this Act, shall be handled in the
usual manner up to and including the chief
operating officer of the carrier designated to
handl e such disputes; but, failing to reach an
adjustment in this nmanner, the disputes may be
referred by petition of the parties or by either
party to the appropriate division of the Adjust-
ment Board with a full statenent of the facts
and all supporting data bearing upon the dis-
putes.”

The statute states the foll ow ng,

1 of COctober 10, 1934 issued by the National Railroad Adjustnent

sistently construed these provisions of statute in a strict
procedures outlined therein are not followed a claimfiled before the Board is
in procedural defect. Language taken from Awards issued by various Divisions

of the Board is quoted here for the record.

7330 st at es:

“...the dispute Claimant is asserting before
this Board was not handled on the property in
accordance with...Section 3, First (1) of the
Rai | way Labor Act, nor in accordance with
Crcular No. l...Therefore, the claimis barred
from consideration by the Board...." (See also
Second Division Awards 6941, 6953, 6992 inter
alia).

manner :

On the Second Division,

as nunerous arbitral precedent emanating from Board, has con-

if the

Awar d
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The C ai mant had never coaferenced the case on the property priorto serving
notice to this Board for adjudication of the dispute. In this respect, the
Board here cites Third Division Award 20574 as precedent. \Wat is stated in
that Award essentially applies to this case. That Award says:

"...Sectlon 2, Second. ..of the Act provides that
all disputes nust be considered, and if possi-
ble, resolved in conference between the parties
on rhe property. Sucha conference is an
essential condition precedent to any case being
referred to this Board. The purpose of this
section of the Act is to encourage settlement of
di sput es becween t he parties, rat her than the
routine referral of disputes to the Board. The
record of this case indicates that no conference
relative to this claimwas held on theproperty
prior to its subnmission to this Board. For this
reason we...have no alternative but to dismniss
the claim based on this serious procedur al

flaw" (See also Third Division Awards 18107,
20977, 24259, 25676).

On procedural grounds, cherefore, this case nust be dism ssed.

In studying the total record before it the Board notes the persis-
tence of the Claimant ia asserting his rights, on nerits, relative to this
claimand a simlar one which preceded this one. Gven the history of those
efforts, and despite the Board's dismissal of the claim on procedural grounds,
it will proffer an opinion on this case's nmerits in order to attenpt to have
the basic issue at bar laid to rest once and for all. The Caimnt first
hired into the industry as a cashier on the Carolina and Northwestern Railway
Conpany (CNW) in 1973 aad established seniority on Septenber 17, 1973.  Some
three months |ater the CNW nerged with the Norfol k Southern Railway Conpany
(NS). The seniority rosters of those two conpani es were conbined and the CNW
Anderson Division was added to the Charlotte District of the Piednmont Divi-
sion. The Menorandum of Agreenent conbining these rosters stated that CNW
enpl oyees woul d have prior rights over NS enpl oyees and ot her enployees hired
after the Agreenent date to positions which existed on Decenber 23, 1973, in
CNW Districts. The Agreenent also provided that NS enpl oyees woul d have prior
rights over CNW enpl oyees as well as new enployees hired after the Agreenent
to positions which exisced on NS Districts.

On August 2, 1982, the Carrier issued Bulletin No. 42 which adver-
tised a new Agent-Operacor position at Anderson, South Carolina. This was
sone nine years after the nerger and the Menorandum of Agreenment. Prior to
this tine the Agent-Qperator position had been filled by an exenpt enployee.
The new position was to be filled by a covered enployee. The Claimant filed a
cl ai m before cthe one outlined in this case when he did not receive the posi-
tion advertised by Bulletin No. 42 in 1982. Rather than pursuethat grievance
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on using normal procedures as mandated by the Railway Labor Act
filed suit against the Carrier when the grievance was denied.

Utimately a verdict on this question was given on April 25,
U S. Court of Appeals, Fourth District ruled that the Cl aimant had no entitle-
position. Before this decision was rendered the Agent-Qperator

ment to the

position at Anderson, South Carolina again becane vacant and
again bid on the position. The position was given to fellow

Coker who had some 27 years'

1985, when the

the O ai mant
enpl oyee R L.

seniority nore than the Caimnt on the conbined

roster .  The Claimant again filed a grievance which is the instant one before
This case, therefore, represents the second claimfiled by the

the Board.
Clai mant on

In

the substantively the sane issue.

its letter dated Novenber 30, 1984, to the dai mant wherein he

denies the July 23, 1984, claimby the daimnt, the Carrier
Labor Relations' J. W Staley states the follow ng:

Director of

"I'n your letter of appeal you allege that
you have superior seniority over R L. Coker and
prior rights to all clerical positions on the
former C&NW Anderson District, and thatyou
shoul d have been assigned tothe agent-operator
position at Anderson, S.C., advertised in
Vacancy Bulletin No. 85 dated July 2, 1984.

To the contrary, however, there never has
been a schedul ed position of agent-operator at
Anderson, S.C. to which you can claimprior
rights. This position was first advertised by
Bul letin 842 dated August 2, 1982 and assigned
to the senior bidder, H G Kateman on August
27, 1982. Prior tothis date, the agent at
Anderson, S.C. was an appointed position filled
by a non-schedul ed enpl oyee and fully excepted
from all BRAC Agreenent Rules. However, it was
agreed in the Novenber 1, 1980 Suppl enental
Agreenent between BRAC and this Carrier that
when the present incumbent, T. W MHKee, vacated
the position, a fully covered agent position at
that |ocation would be established. Therefore,
the fact that the position may be geographically
| ocated 'wholly and conpletely' within the form
er C&N\W Ander son and Albermarle Districts, is of
no consequence.

The position at Anderson was properly estab-
lished as a Charlotte District position, adver-
tised as such and filled fromthe Charlotte and
Charlotte Regional Center District Consolidated
Seniority Roster. yourforner C&NW Anderson and

's Assi stant
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Albermarle District was formally added to the
Charlotte District under Article |, Section
2(a), paragraph 2 of the Decenber 28, 1973
Coordination Agreement. On that current sen-
iority roster, R L. Coker is shown in seniority
line no. 27 (3-18-46), and you are shown as no.
147 (12-28-73).

Since the position of agent at Anderson was
not placed under coverage of the BRAC Agreenent
until August, 1982, alnobst nine years after the
Decenber 28, 1973 Coordination Agreenent, it is
evident that you do not have prior rights to
such position because that position was not a
"fornmer C&NW Anderson District position' covered
by the BRAC Agreement at the tinme of coordin-
ation...

It is very obvious, then, that you were not
the senior bidder for this advertised vacancy

After studying the record before it the Board nust conclude that the position
of the Carrier as outlined in that letter to the Claimant is correct and the
Board offers its opinion tothat effect. Such coincides with the earlier
ruling by the District Courtof South Carolina.

AW A RD

Cl ai m di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: %’4/‘—4‘%/

Nancy J« " @€ver - Executive Secretary

Dated at Chicago, Illinois, this 17th day of Mirch 1988.



