Form 1 NATI ONAL RAI LROAD ADJUSTMENT BQARD Award No. 26930
TH RD DI VI SI ON Docket No. TD-25875
88- 3- 84- 3-227

The Third Division consisted of the regular menbers and in
addition Referee Robert W MAllister when award was rendered.

(Amrerican Train Dispatchers Association
PARTI ES TO DI SPUTE: (

(Consol i dated Rail Corporarion

STATEMENT OF CLAIM  “Claim of the Anerican Train Dispatchers Association that:

(a) The Consolidated Rail Corporation (‘Carrier’ or 'ConRail') vio-
lated Rule |-Scope of its Train Dispatchers’ schedule working
conditions Agreenent, when, effective at or about 6:26 p.m CST
February 17, 1983, it made changes in operations which

(1) renoved and transferred control and operation of that
portion of the Traffic Control System ('TCS') governing
Control Point ('CP') 192 fromits Train Dispatchers in
t he Jackson, Mich. office to its Block Operator employ-
yees at M chigan City Drawbridge, and

(2) effectively transferred from Train Dispatchers in its
Jackson, Mich. office, to Block Operators at M chigan
City Drawbridge,

(1) primary responsibility for the nmovement of westward
trains between new CP 190 at MIle Post 190.5 and
CP 211, and eastward trains between CP 192 and CP 180,
and

(11) supervision of the novenent and handling of such
trains and pertinent enployees associated therewth.

(b) Because of said violations, the Carrier shall now conpensate

(1) the senior extra Train Dispatcher respectively available
on each shift in the Jackson, Mich, office, one (1)
day’s pay at the rate applicable to Trick Train Dis-
pat chers beginning at 6:26 pm CST February 17, 1983 and
continuing on each subsequent shift and date thereafter
until the duties referred to in paragraphs (a){1) and
(a)(2)(1) above are returned to Trick Train D spatchers
in the Mchigan seniority district and
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{2) the next senior extra Train Dispatcher respectively
available on each shift in the Jackson, Mich. office,
one (1) day's pay at the rate applicable to Assistant
Chi ef Dispatchers effective 6:26p.m. CST February 17,
1983 and continuing on each subsequent shift and date
thereafter until the duties referred to in paragraph
(a)(2)(ii) above are returned to Chief and Assistant
Chief Dispatchers in the Mchigan seniority district.

{c) In the event no qualified extra Train Dispatcher(s) are avail -
able for any of the respective shifts specified in paragraphs
(b){1) or (b)(2) above, the claimis made on behalf of the
senior qualified regularly assigned Train Dispatcher available
for such shift or shifts, at the appropriate rate.

(d) In the event no qualified regularly assigned Train Dispatcher
is available under the conditions set forth in paragraph (e)
above, the claimis made on behalf of the senior qualified Train
Di spatcher who isoff duty during such shift or shifts.

(e) Eligible individual Caimants entitled to the conpensation
claimed herein include C. W Ernst, P. M Leahy, D. B. Canpbell,
R W Linna, C. 0. Davis, N C Lantz, R M Latva, G E
Ferguson, T. D. Staelens, C. E. Austin, C. Humphreys and J. W
Woster, are readily ascertainable on a continuing basis from
the Carrier's records, and shall be determined by a joint check
thereof in order to avoid the necessity of presenting a nulti-
plicity of daily claims."

FI NDI NGS:

The Third Division of the Adjustment Board upon the wholerecord and
all the evidence, finds that:

The carrier or carriers and the employe or enployees involved in
this dispute are respectively carrier and enployes within the neaning of the
Rai | way Labor Act as approved June 21, 1934.

This Division of the Adjustnent Board has jurisdiction over the
di spute involved herein.

Parties to said dispute were given due notice of hearing thereon.

On April 1, 1976, Anmtrak purchased certain trackage between Kal a-
mazoo, Mchigan, and Porter, Indiana. After acquisition of this Line. Antrak
mai nt ai ned the physical facilities and had Conrail enployes operate its
trains, handle the dispatching duties, and nan the Mchigan City Drawbridge
and Interlocking Plant. Prior to February, 1981, Conrail enployes, represent-
ed by the Dispatchers' Organization, operated a TCS nachine located at the
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Jackson, Mchigan, dispatching office which controlled interlocking functions
at CP-192, CP-211, and CP-213. Conrail Block Operators, represented by the
Brot herhood of Railway and Airline Cerks located at Mchigan City, operated a
TCS nachi ne which nanipul ated other control points and the Drawbridge. As a
part of Antrak's Line rehabilitation program the physical operation of TCS

| evers for CP-192, CP-211, and CP-213 was noved from the machine at Jackson to
the machine at Mchigan City. Dispatchers no longer physically manipulated
the controls for the three control points, but they did continue to direct

Bl ock Operators in these duties.

The first phase of the nove from Jackson to Mchigan Gty occurred
in February, 1981. At that tinme, the Organization progressed a Claim con-
tending that its Agreement was violated when work connected with TCS nmachi ne
control levers for CP-211 and CP-213 was transferred to Block Operators at
Mchigan City. This Caimwas progressed to this Board and while pending
here, the Organization requested that it be withdraw'. This request was
honored in our Award 24784. The next event in the nove occurred in February,
1983. At this time, the TCS machine operation of CP-192 was transferred from
Jackson to Mchigan City. This change resulted in the Caimwhich is now
before us.

The Organization contends that a specific provision of its Scope
Rul e was viol ated when TCS machine work was transferred from Jackson to
Mchigan City. The Rule relied upon, 1(d), provides:

"It is agreed that any work specified herein

whi ch is being performed on the property of any
former conponent railroad by other than enployees
covered by this Agreenent nay continue to be
performed by such other Conrail enployees at the
| ocations at which such work was performed by
history and past practice or agreement on the
effective date of this Agreement; and it is
agreed that work not included within the Scope
which is being performed on the property of any
former conponent railroad by enployees covered by
this Agreenment will not be renoved from such

enpl oyees at the locations at which such work was
performed by history and past practice or agree-
ment on the effective date of this Agreement.”

It is contended the last section is a special Rule that insures that
wor k not exclusively considered Dispatchers' work will continue to be work
subject to the Agreement. It is argued the work that was transferred from
Jackson Dispatchers to Mchigan City Bl ock Operatorsis specifically work
contenplated by this Rule.
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The Carrier responds with a nunber of defenses. First, it argues
the issue in this Docket is the sane as that involved in Award 24784.  Thus,
the matter has been decided, and the Organization cannot now relitigate the
i ssue. Secondly, the Carrier contends it does not control Anmtrak and has no
say in where that Corporation desires to performits interlocking operations
on Lines it owns. Thirdly, the Carrier contends that BRAC is a necessary
Third Party to the dispute. Also, it contends the Agreenent does not require
that it assign Dispatchers to perform the disputed work.

BRAC filed a Third Party Submission in this Docket and argued that
it has the exclusive right to perform TCS machine work at Mchigan City.

We will deal with the matter of Award 24784 first. Both parties
have cited a nunber of decisions that each argue support on the one hand a
contention that the Claimis barred or on the other that it is not. Exann-
ation of these decisions, though, fail to indicate that any are directly on
point with the facts before us. |t seens that not one of the Awards brought
to ourattention deal with a grievance that was dismissed by the Board at the
ex parte request of the Organization.

In Award 24784, the Organization unilaterally requested that the
Caim concerning CP-211 and CP-213 be withdraw' without prejudice. This
request was pronptly granted by the Board. W are in full accord with the
concept and decisions holding that Awards of the Board are final and binding
and that the doctrine of res judicata applies to litigated matters, but we
cannot concl ude these considerations prevent ouradjudication of the Claim
involving CP-192 on the basis that the Union withdrew the C aim concerning
CP-211 and CP-213. The case that was withdraw' was never, in any fashion,
adj udi cated by the Board. Vhile it may obviously be the subject of a final
and binding dismssal Award, it does not prevent consideration of a simlar
claim sinply because no adjudication of the issue occurred. This Caimwll
not be dismssed, as requested by the Carrier, on the basis that Award 24784
settled the matter.

In looking at the merits of the case, we find the Organization is
claimng that the work connected with operating the TCS nmachine for CP-192
must be perfornmed by enployees of the Dispatchers Craft. The Dispatchers
contend this work is specifically reserved to themby the second part of Rule
| (d) quoted above. The Dispatchers do not contend that all work of this type
must be done by nenbers of its Craft, only that work that was perfornmed by
Di spatchers at the tine the Agreement was made effective is theirs to perform
The Third Party Cerks, which incidentally have a clause in its Agreenment
identical to Dispatchers' Rule I(d), contend the work connected with TCS
machi ne operation for CP-192 is now Bl ock Operators' work and reserved to
menbers of its Craft by Agreenent provision.
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Examination of Rule I(d) indicates that certain "grandfather" con-
siderations are provided with respect to the "property of any former conponent
railroad." The Rule was adopted on Septenber 1, 1979. The Line of road
involved in this Claimwas acquired by Antrak alnmpst three and one-half years
earlier, on April 1, 1976. Anmtrak, also, is not nor ever has been a conponent
railroad part of Conrail. It acquired the Line between Kal amazoo and Porter
at the same time that Conrail was created by acquiring properties of several
bankrupt Carriers pursuant to the Regional Rail Reorganization Act of 1973.

The Organization has candidly indicated that work of throwing TCS
machine switches is not exclusively Dispatchers' work. |t does seek to have
the work involved in this dispute retained by Dispatchers on the basis that at
the tine its Agreement was signed, it was performed on the property of a com
ponent railroad of Conrail by Dispatchers. For the Board to adopt this view,
it would be necessary to place Anmtrak in the status of a conponent railroad,
as that termis used in Rule I(d).

This would not be factual. Antrak is not a conponent railroad of
Conrail . It is a Corporation that has contracted with Conrail for certain
services and personnel on trackage operations it acquired at the sane tinme
that Conrail was created.

It is our view the Organization has not acquired a |license, by the
| anguage of Rule I(d), to freeze Antrak TCS work in the Jackson dispatching
office. Rule I(d) by its very language is designed to deal with work dis-
tribution between conpeting crafts of component railroads that became Conrail.
In one instance, it permits dispatching work that is covered by the Agreenent
to be performed by employes not covered by the Agreenent. In the other, it
retains the performance of work not covered by the Agreement to Dispatchers.
In both instances, though, the work that is dealt with is that of conponent
railroads. The Organization would have us apply the Rule to Anmrak work.
This we cannot do as the Rule does not nention Antrak and, by its very speci-
ficity, does not preserve Amtrak work to Conrail Dispatchers.

Accordingly, having found that Rule I(d) is inappropriate support
for the Claim it nust fail for lack of Rule support.

A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: ¢
Nancy J er - Executive Secretary

Dated at Chicago, Illinois, this 30th day of March 1988.



LABOR MEMBER S DI SSENT
to
Third Division award 26930 - Docket TD- 25875
(Referee McAllister)

The territory involved in this dispute was fornerly owned by the
M chigan Central Railroad - a "former conponent” of both Penn Central and
Consolidated Rail Corporation. Amtrak purchased the territory on April
1, 1976, but contracted with ConRail for the latter to continue to pnerform

the associated train dispatching functions.

The Award recogni zes:

"Examination of Rule I(d) indicates that certain 'grand-
father' considerations are provided with respect to the 'prop-
erty of any former conponent railroad."" (p. 5)
The reference to "work . . being perforned on the property of any"

former conponent railroad" in Rule |(d) obviously means on property for-
merly owned by any conponent railroad of ConRail, rather than to the pres-

ent owner of the property (amtrak).

Antrak's purchase of the territory on April 1, 1976 did not change

the fact that it was "the property of [a] former conponent railroad".

The Award does not draw its essence fromthe Agreenent, is without
basis in reason or fact, and is thus outside the scope of the Division's
jurisdiction. Bro. of Railroad Trainnen vs. Central of Georgia Rwy., USCA
(5), 1969, 415 F.2d 403; 71 LRRM 3042.

| nust dissent.

-
o
R J. Irvin

Labor Menber



