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The Third i)i,risiJ,I cassisted JF the regular members and in 

addition Referee Edwin H. Benu whell award was rendered. 

(James C. Harvey 
PARTIES TO IDISPUTE: ( 

(Yai:le Ckxllcral Railr.,ad C~mpally 

STATEMENT OF CLAIM: 

“On Octaher 13, 19R3, I, James C. Harvey, carpenter for the Maine 
Central Railroad Cmpany, and member of the Brotherhood of Maintenance of Way 
Employees, made a timely bid pursuant to the agreement between the above- 
stated Carrier and Unia~ for the position of crane operator, a position far 
which I was then qualifted. 

On October 18, 1983, Maine Central Railroad Company management 
awarded the crane operator position to M. L. Card, an employee over whom I 
had seniority, without having first given me the trial to establish my 
qualifications as a crane operator guaranteed me under Rule 17 of the above- 
referenced agreement. 

WHEREFORE I, James C. Harvey, pray that I be awarded both time and 
wages paid to M. L. Card since October 20, 1983, the effective date of his 
tenure as a crane operator, as well as all time and wages to be paid in the 
future to M. L. Card as a crane operator." 

FINDINGS: 

The Third Division of the Adjustment Board upon the whole record and 
all the evidence, finds that: 

The carrier or carriers and the employe or employes involved in this 
dispute are respectively carrier and employes within the meaning of the 
Railway Labor Act as approved June 21. 1934. 

This Division of the Adjustment Board has jurisdiction over the 
dispute involved herein. 

Parties to said dispute were given due notice of hearing thereon. 
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As a result Jf an OctJber L, 1983, bid posting, sn October 18, 1983, 
the Carrier, through noticr signed by Supervisor BhB L. G. Perkins, Jr., 
awarded the position 3f Crane Operatar to M. L. Card, an employee junisr in 
seniority to Claimant, rather than tJ Claimant wha also bid 3” the pJsitidn. 
The record indicates thst in early 19RD Claimant attempted tJ becJme qualified 
as a Crane Operator, but ,xftsr two weeks as a student Operatar, Claimant v.~lu:l- 
tarily did nJt complete the traibling program because Jf a” alleged personality 
conflict. 

Rule 17 states: 

“Promotians shall be based i)ll ability and 
seniority. Ability being sufficient, seniority 
shall prevail. The Division Engineer, Engineer 
of structures, Signal Engineer or Supervisor 
Work Equipment shall be the judge as to ability 
subject to appeal as provided in these rules. 
Employees bidding for promotion . . . within their 
subdepartment, field and seniority district, 
will not be disqualified uutil they have been 
given a fair trial.” 

Upon review of the record, we must deny the Claim. “In light of the 
long line of Awards of this Division it has been decided that fitness and 
ability determinations rest with the Carrier, unless a showing is made that 
the determination was arbitrary or capricious.” Third Division Award 26379. 
It is undisputed that at the time the bid was awarded Claimant was not con- 
sidered qualified for the position. Claimant voluntarily ceased the earlier 
training which, if successfully completed, would have resulted in his quali- 
fication in 1980. On the other hand, the record is undisputed that employee 
Card was qualified. Indeed, the record shows that Card had been working as a 
Crane Operator for almost four years. In light of the above. we are therefore 
unable to find that the Carrier’s conclusion that Claimant was not qualified 
was either arbitrary or capricious. We must therefore defer to the Carrier’s 
determination of fitness and ability which permits the selection of the junior 
employee Card over Claimant under the terms of Rule 17. 

We are unable to conclude that Claimant was improperly denied a “fair 
trial” for the position within the meaning of Rule 17 so as to dictate a 
different result. Claimant quit his earlier training period because of an 
alleged personality conflict. We do not find in this case that the failure of 
the Carrier to grant Claimant a new trial period subsequent to the posting of 
the bid equates to a showing that the Carrier violated the requirement of a 
fair trial under Rule 17. Although Claimant’s new bid may have indicated that 
he changed his mind about his desires to be qualified as a Crane Operator 
since he removed himself from consideration in 1980 and further, although 
Claimant is also obviously free through another training period to establish 
his qualifications for future bids, we nevertheless can find no contractual 
support for Claimant’s argument that the Carrier was obligated to give Claim- 
ant another trial subsequent to the posting of this bid when Claimant volun- 
tarily removed himself From earlier consideration for qualification. 
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SiUlilarly, the fact that the B&B Supervisor signed the bid award as 
opposed ta the Division Fngi:lPer dues nat change the result. We are satisfied 
that the B&B Supervisor Iwarded the bid and made the drtennirlatia Jf quali- 
ftcatiw under the ;auth~,rit~ .,f the Division Engineer alld we think that \lilder 
the circumstances df this r:ase such was sufficient within the meaning of Ruir 
17. 

Claim denied. 

4 'W .\ R D 

NATIONAL RAILROAD ADJUSTMENT BOARD 
By Order df Third Division 

Attest 

Dated at Chicago, Illinois, this 17th day of May 1988. 


