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The Third Division consisted of the regular members and in
addition Referee Herbert L. Marx, Jr. when award was rendered.

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (
(CSX Trangportation, Inc.
{Former Chesapeake and Ohio Railway Company-
Southern Reglon)

STATEMENT OF CLAIM: "Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Federal Raillroad Safety Act of 1970
(45 U.S5.C. 44]1) as amended by the Rail Safety Improvement Act of 1988 when,
beginning September 14, 1988, it discriminated against and harassed Track
Inspector Roy Griffith and Assigtant Track Inspector Albert Osterbind for pro=-
viding testimony to the Federal Rallroad Administration concerning unsafe
conditions on the Carrier's property [System Flle C-M~4740/12(89-80) CO0S].

{2} The claim as presented by former General Chairman G. L. Hockaday
on November 10, 1988 to Divislon Engineer J. E. Rahmes shall be allowed as
presented because Division Engineer Rahmes failed to disallow the claim In
accordance with Rule 21(h).

(3) The Carrier further violated the Federal Rallroad Safety Act of
1970 (45 U.S.C. 441) as amended by the Rail Safety Improvement Act of 1988,
when, on November 16, 1988 it discriminated agalnst and haragsed Track Inspec-
tor Roy Griffith and Assistant Track Inspector Albert Osterbind by placing
them under covert survelillance in retallation for Messrs. Griffith's and
Osterbind’'s testimony to the Federal Rallroad Administration concerning un-
safe conditions on the Carrfer's property [System File C-M-4763/12(89-106)].

e
(4) As a consequence of the violatlons referred to in Parts (1)
and/or (2) above, Claimants R. Grifffch and A. Osterbind shall each be allowed
twenty thousand dollars ($20,000.00) for each incident of harassment or dis-
crimination beginning sixty (60) days prior to November 10, 1988 and contin-
uing until the Carrier ceases and desists from all harassment and discrimin-
ation against the Claimants.

L]

]

(5) As a consequence of the violations referred to in Part (3)
above, Claimants R. Griff{th and A. Osterbind shall each be allowed twenty
thousand dollars (520,000.00) for each incldent of--harassment or discrimina-
tion beginning sixty (60) days prior to January 12, 1989 and continuing until
the Carrier ceases and deslsts from all harassment and discrimination against
the Claimants.”
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FINDINGS:

The Third Division of the Adjustment Board upon the whole record and
all the evidence, finds that:

The carrcier or carriers and the employe or employes involved in this
dispute are respectively carrier and employes within the meaning of the
Railway Labor Act as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the
digpute 1nvolved hereln.

Parties to said dispute were gilven due notice of hearing thereon.

The Claim as stated above originated as two separate Claims, the
circumstances of which are discussed further below. This matter 18 before the
Board as a consequence of the Federal Rallroad Safety Act of 1970, as ameanded
in 1988 ("FRSA"). Provisions of the Act pertinent hereto are as follows:

§441. Prorection and rights of employees

(a) Filing of complaints; institution of
proceedings; testimony

A common carrier by rallroad engaged In interstate
or forelgn commerce may not discharge or in any man-
ner discriminate against any employee because such
employee, whether acting In his own behalf or in a
representative capacity, has --

(l) filed any complaint or ianstituted or
caused to be instituted any proceeding under or
related to the enforcement of the Federal rallroad
safety laws; or

L W

(2) rtestified or 18 about to testify in any

such proceeding. . . .

(¢) Resolution of disputesi

(1) Any dispute, grieyance or claim arising
under this sectrion shall be,subject to resolution
in accordance with the procéaures set forth in
section 153 of this title.

(2) In any proceeding with respect to which
a dispute, grievance, or claim arising under this
section 1s brought for resolution before the Ad-
Justment Board (or any division or delegate there-
of) [or] any other board of adjustment created
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under section 153 of this title, such dis-

pute, grievance, or clalm shall be expedited
by such Board or other board and be resolved
within 180 days after its filing. If the
violation of subsection (a) or (b) of this
section 1{s a form of discrimination other
than discharge, suspension, or any other dis-
crimination with respect to pay, and no other
remedy 1s avallable under this subsection,
the Ad justment Board (or aay division or
delegate thereof) or any other board of ad-
justment created under section 153 of this
tictle may award the aggrieved employee rea-
sonable damages, fncluding punitive damages,
not to éxceed $20,000."

Thus, this matter 1s subject to resclution by the Board under the
procedures of Section 153 of the,Railway Labor Act and the provisions of the
Rules Agreement between the Carrier and the Organization. The matter was the
subject of a Referee Hearing by the Board on January 28, 1991, the first date
on which such Hearing could be arranged under current National Railroad Adjust-
ment Board flnanclal constralnts. The Organization and the Carrier were pres-
ent at the Hearing and offered argument to the Board.

According to the Organization, a Claim addressed to the Division
Engineer was initiated by the General Chairman under date of November 10,
1988, reading as follows:

"Pursuant to the Federal Railroad Safety Act of
1970 (45 U.S.C. 441) as amended by the Rail Safety
Improvement Act of 1988, claim is made for damages
sustalined by Track Inspector Roy Griffith and Assis-
tant Track Inspector Albert Osterbind on account of
the Carrier's retaliatory actlion taken in response to
their provision of testimony regardimg rail safety
conditions on the Carrler's property to the Federal
Rallroad Administration (FRA).

On September 12, 1988 Roy Griffith and Albert
Osterbind met with, and provided information teo, the
Federal Railroad Administratiop regarding unsafe con-
ditions within thelr knowledgetwhich have occurred on
the Carrier's property. Thereafter, on September 14,
1988, at the Assistant Division EBnglneer's office In
Richmond, Virginta, Roy Griffith and Albert Osterbind
were guestioned by Doug Arthur, Assistant Division
Engineer, and Jim Henderson, Roadmaster. During the
course of that interrogation, the Carriler officlals
alleged that Messra. Griffith and Osterbind provided
track inspection records to the FRA. PFurther, Mr.
Arthur threatened Messrs. Griffith and Osterbind
that:



Form 1 Award No. 28725
Page 4 Docket No. MW-29367
91-3-90-3-280

'If any records come back from the FRA that
have Track Inspector copy cn them, we will have to
take disciplinary action. They are personal, con-
fidential records. If the FRA wants to inspect
the C8X records, they know that they have to go to
Huntington. Don't get yourselves lato a situation
to do that. You should have known better if you
did do fc.'

and:

'Don't get yourselves Iinto a situation to pre-
sent Company records to an outsider. Concerning
both of you, so far as I am concerned, we don't do
a thing abour it. You were on your own time, but
what I am saylng 1s that {f those records come up
and FRA presents them to us, we will have to take
some kiand of dlscﬁplinary action. Do you under-
stand what 1T am saying?’

and:

'Don't get yourselves into a situation where
you are leaving yourselves open for discipline.'

aad:

*So I am saying don't get yourselves Into a
situation where you are going to force me to take
gome actlon QK?'

Thug, the Carrier has threatened discipline in
retaliation for provision of testimony to the FRA.

In addition, Carrier has violated tts obligations
under the Act by:

1. Discriminatorily retaining Roy Griffith's
personal track i{nspection records in its control.
All of the other Track Inspectors are allowed to
keep thelr records in their, homes; and,

L
2. Requiring Roy Griffith to make a speclal
accounting for all overtime, {n a manner which is
not required of other Track Inspectors.

This discriminatory treatment 1s the Carrier's

reaction to Mr. Griffith's provision of testimony to
the FRA.
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Therefore, this claim requests that the Carrier
cease and desist from all harassment and discrim=
ination against Roy Griffith and Albert Osterbind,
and for punitive damages as contemplated by the Act
in the amount of $20,000.00 for each incident of
harassment or discriminat{on. This claim should be
regarded as continuing, dating from sixty (60) days
prior to its service on the Carrier, and continuing
until the relief requested is fully granted.”

The record includes a recelpt for certified mail signed by a Carrier
representative on November 14, 1988.

On January 25, 1989, the General Chairman wrote to the Senior
Manager, Labor Relations, indicating that he had received no response to the
November 10, 1988 Claim and that "the Carrier i{s therefore in violation of
Rule 21" and that "The claim should be paid in full as presented. . . .~

In the meantime, oa Janbhary 12, 1989, the General Chairman initfated
a second or supplementary Claim with the Division Englneer, as follows:

"Pursuant to the Federal Railrocad Safety Act of
1970 (45 US C. 441), as amended by the Rail Safety
Improvement Act of 1988, claim is made for damages
sustalined by Track Inspector Roy Griffith and Assis-
tant Track Inspector Albert Osterbind on account of
the Carrier's retallatory action taken in response to
Roy Grilffith's and Albert Osterbind's provisiocn of
testimony regarding rall safety conditions on the
Carrier's property to the Federal Railroad Adminis-
tration (FRA).

As noted {n the Organization's claim dated
November 10, 1988, Roy Grifflth and Albert QOsterbind
met with and provided information tq Lhe FRA regard-
ing unsafe conditions, within their knowledge, which
have occurred on the Carrfer's property. Carrier
officfals subsequently interrogated Mr. Griffith and
Mr. Osterbind regarding thelr alleged provision of
track Inspectlon records to the FRA.

Carrier officlalas have furkher retaliated agalinst
Mr. Griffith and Mr. Osterbind oa account of thelr
provislon of {nformation to the FRA, to wit:

On Noveaber 16, 1988, in the vicinity of the
crossing of the C&0 and RF&P Rallroads at Doswell,
Virginia, both you and Roadmaster Henderson followed
Mr. Griffith and Mr. Osterbiad, and then attempted
to surreptitiously observe Mr. Griffith and Mr.
Osterblnd by hiding behind bulldings and cuts of
cars.
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As a result of Mr. Griffith's and Mr. Oster-
bind's observatlon of your attempt at covert sur-—
velllaace, Mr. Griffith and Mr. Osterbind have
guffered mental stress levels in excess of those
normally associated with this employment.

Thus, as a direct consequence of Mr. Griffith's
and Mr. Osterblind's provision of testimony to the
FRA, and as part of a pattern of harassment, which
included those occurrences referenced in the Organ-
l1zation's clala of November 10, 1988, the Carrier
hag, through {ts agents or officials, harassed and
retaliated against Mr. Griffith and Mr. Osterbind -
through surveillance, or the creation of an im—
pression of survelllance. Therefore, this claim
requests that the Carrier cease and desist from all
harassment and discrimination against Roy Griffith
and Albert Osterbind, and for punitive damages as
contemplated by Albedt Osterbind, and for punitive
damages as contemplated by the Act In the amount of
$20,000.00 for each incildent of harassment or dis-
crimination. This claim should be regarded as con-
tinuing, dated from sixty (60) days prior to its
service on the Carrier and continuing uncil the
relief requested is fully granted.”

A timely denfal response to this Claim was made by the Division
Engineer on January 26, 1988.

Further extensive handling on the property was made of both Claims,
leading eventually to thelr referral to this Board for resolution as a com-
bined Claim. Before further discussing such handling and the merits of the
Claim, the Board must necessarily dispose of the Organization’s procedural
argument under Rule 21 as to the November 10, 1988 Claim:

L W

Rule 21 reads in pertinent part as follows:

“(h) Grievance Procedure:

(1) All claiams or grievahces shall be handled
as follows: ,

)

A. All cldims or grievances must be presented
in writing by or on behalf of the employee iavolved,
to the officer of the Carrier authorized to recelve
same, within sixty (60) days from the date of the
occurrence on which the clalm or grievaance 1s based.
Should any such claim or grievance be disallowed, the
Carrier shall, within sixty (60) days from the date
same 13 filed, notify whoever filed the claim or
grievance (the employee or his representative) in
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writing of the reasons for such disallowance. If not
so notified, the clalm or grievance shall be allowed
as presented, but this shall not be considered as a
precedent or walver of the contentions of the Carrier
as to other similar claims or grievances.”

In its Submission, the Carrier offers two responses: the first s
that, "Neither {the] Division Engineer . . . nor the Carrier's Senior Manager
of Labor Relations . . . received a copy of this November 10, 1988 letter
+ « « at the time it was supposedly sent.” The second s that such Clain,
even when Initlated as stated by the Organizatfon, did not meet the 60-day
time limit for claims fillng. The Carrier polnts out that the Clailm refers to
events of September 14, 1988. To be vallid, according to the Carrier, the
Claim would have to be recelved by the Carrier by November 13, 1988. Even
accepting the Organization's certified mail receipt, the Claim was not re-
ceived until November 14, 1988 and thus, according to the Carrier, is untimely.

As to the Carriler's contentlions, the Board notes first of all that
a thorough review of the exteasive corresdpondeace between the parties falls
to disclose that the Carrier ever ralsed elther issue (non-receipt of the
November 10 letter or 1its alleged untimeliness) on the property. This alone
is sufficient to find the Carrier's assertfons lmproperly before the Board.
Nevertheless, other considerations also defeat the Carrier's stance. The
record shows a proof of dellvery to the Carrier on November 14, 1988; the
Carrler never denied that the signature thereon was that of someone properly
authorized by the Carrier to receive Carrier mail. Delivery of the letter
thereafter to the addressee (the Division Engineer) was clearly within the
Carrier's control and responsibility. As to meeting the 60-day time limit,
the Board is guided by the thorough review of this question in Third Division
Award 24440, which concluded as follows:

“The recognized purpose of a negotiated grie-
vance or complaint procedure i{s to vindicate rights
achieved by the agreement. In the process, un-
settling uncertainties about those.sights are effec-
tively resolved. Bearing in mind that purpose, we
deem it to be souad labor-relations policy that
doubts as to the precise boundaries of time limits
which shut off access to those procedures should, in
general, be resolved against forfeiture of the rights
sought to be viandicated. .

L)

Guided by that policy and by common business
practice, we conclude that a fair and reasonable
reading of the rule i{s that a properly-addressed
claim {8 effectively 'presented' when delivered to
the U.S. mails, (Williston on Contracts, Third
Edition; Restatement of the Law, Contracts, 2d.).
This holding ls {n no way intended to relax the time
limits themselves.
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We do not accept the Organization's view that
the claim was effectively preseanted merely by the act
of writing the letter stating the claim. It must be
shown that the letter was placed in accepted channels
of communication. We note the fact that the letter
was sent by certified mall and bears an earller cer-
tification number than a similar letter also dated
April 28, 1980, (coverlng another seniority dis-
trict) (which was actually received by the Carrier on
April 29, 1980. Accordingly, we find that the claim
before us was delivered to the U.S5. malls on the day
it was written, April 28, 1980, and that {t was ef-
fectively presented at that time.” '

In this instance, while there is no proof of maliling on November 10,
it must have been placed in the mails by November 13 at the latest in view of
its acknowledged receipt on November 14. Thus, it is within the 60~day time
limit. .

As a result, the Board is constralned by the clear direction of Rule
21 (h) to allow the Claim. However, the Board will find that the remedy of
"punitive damages . . . in the amount of $20,000 for each incident of harasa-
ment or discrimination” cannot be allowed “as presented” for reasons which
will be discussed further below.

The Board also notes the Carrier's discussion as to the extensive
correspondence between the parties, the repeated confarences on the individual
Claims, and the method used by the Organization to bring the Claims {n com-
bined form to the Board. Suffice it to say that the Board finds that both the
Carrler and the Organizatfon had full opportunity to exchange information and
argument and that there is no impairment to disposal of the matter by the
Board.

Consideration now turns to that portion of the combined Clafm in-
volved in the Claim Initiated on January 12, 1989, This refers to an Llnstance
of "covert survelllance” of the Clalmants while in the course of thelr track
inspection duties. During the clalm handling procedure, the Carrler pointed
out and the Organization conceded that the date i{n question was November 13,
1988, rather than November 16, 1988.

Although the November 10, 1988 Claim 1is sustained on procedural
grounds, it 1s necessary to review the subBstance of that Claim as a prelim
inary to considering the January 12, 1989 Claim. In substance, the earlier
Claim refers to a meeting of the Carrier's Division Engineer and Roadmaster
with the Claimants as to thefr alleged furnishing toples of track inspection
reports to a representative of the Federal Rallroad Administration. According
to the Claimants, they were told that they would be subject to disciplinary
action 1f "any records come back [to the Carrier] from the FRA that have Track
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Inspector copy on them.” The Claim further alleged that the Carrier had "dis-
criminatorily™ retained one Clailmant's track inspection records, where pre-
viously the practice was to permit Track Inspectors to retain their copies.

In addition, the Claim asserted that one of the Claimants had been the subject
of a “special accounting of all overtime.” Because this Claim is necessarily
sustained on procedural grounds, as discussed above, further review of these
allegations, with the Carrier's explanation and defenses, 1ls not warranted
here. This information Is provided here as background to the timely answered
Jaauary 12, 1989 Claim. 1In that Claim, the Organization argues that the Car-
rier "further retaliated” agalnst the Clalmants by "surreptiticusly”™ ohserving
them. According to the Organizartion, this caused the Claimants to suffer
"mental stress levels in excess of those normally assoclated with this employ-
ment." C

The Board finds the reported incident to be entirely lacking as a
discriminatory or harassing act. First, there is no indication that any
action was raken against the Claimants as a result of the observations or even
any allegation that the Claimants were working in any improper manner. Sec-
ond, the Carrler on the property'cited a pre-existing manual coverlng such
observations as well as a record of such observations for many employees.
There 1s simply no basis to conclude that observations of the Claimants with-
out warning or foreknowledge was either ilmproper or extraordinary.

Based on the discussion above, the Board will make a denial Award {n
reference to the Claim as set forth on January 12, 1989.

The Board now returns to the questlion of appropriate remedy as to the
November 10, 1988 Claim which must be sustalined on procedural grounds. Had it
been appropriate to do so, the Board would have been required to consider the
Carrier's position on the merits that the Claimants' alleged act of providing
the FRA with their coples of inspection reports was not the type of activity
encompassed in FRSA Sectlon 441 (a), quoted above. The Carrier would argue
that such was not the filing of a complaint, {nstituting a proceeding, or
testifying in such proceeding under the Act. Rather, the Carcier would argue
that the warning about posalble disciplinary acklien simply referred to what
the Carrier considered unauthorized distribution of inspectlon reports (wlth-
out any indication thereof of subsequent Carrier disposal of such reports).
However, since the Claim has been sustained on procedural grounds, it would be
without purpose to review this position and the Organization's response.

The Board must now address the repedy proposed in Paragraph (4) of
the Claim, namely, "$20,000 for each incident of harassment or discrimination
beginning sixty (60) days prlor to November 10, 1988 and continuing until the
Carrier ceases and deslsts from sll harassment and discrimination against the
Claimants.” While Rule 21 (h) calls for the granting of a Claim "as pre-
sented,” the Board cannot sustain the requested remedy which, while relying on
the FRSA, flies directly itn the face of the Act's provisions.
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Section 441 (c) (2) states that the Adjustment Board "may award the
aggrieved employee reasonable damages, including punitive damage, not to
exceed $20,000" (emphasis added). The Act further does not specify a maximum
of 820,000 damages for "each incident.” While the Organization is in order to
seek damages as specified {n the Act, the Claim {s obviously excessive and
iasupportable lu solely speclifyling the maximum award. The Board coacludes,
therefore, that it retains the right to determine the proper remedy, within
the guidelines of the Act, and cannot delegate such function to the Initiator
of the Claim.

Here, the Board determines that damages are lnappropriate, even with
the Claim in a sustained posture. Put simply, there i8 no evidence of actual
discipline or impairment based on the September 12, 1988 discussion, the Car-
rier's decision to retain {while making avallable) coplea of Track Inspector
reports, or requlring accounting for overtime work. The September 12 "threat”
was possible discipline i{f it were found that, coatrary to rule, the Claimants
had divulged Carrier records and if such were presented to the Carrier by the
FRA. There is no inference here ,0f discharge or otherwise discriminating as
prohibited by the FRSA.

The Board concludes, therefore, that the sustaining of Claim Para-
graphs (1) and (2) is sufficlent to resolve the matter. Damage to the Claim~
ants sufficient to warraat a monetary award is not demonstrated.

A W A R D

The Claim is resolved by the Board as follows:

Paragraph (1) ~— Claim sustained on procedural grounds.
Paragraph (2) ~- Claim sustained except as to extent of remedy.
Paragraph (3} -- Claim denied.

Paragraph (4) -- Claim sustalned excepw® as to monetary remedy.
Paragraph {(5) -- Claim denied.

NATIONAL RAILROAD ADJUSTMENT BCARD
By Order of Third Division
]

Attest:

r - Executlve Secretary

Dated at Chicago, Illinois, this 28ch day of March 1991.



