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The Third Division consisted of the regular members and in
addition Referee Martin F. Scheinman when award was rendered.

(Brotherhood of Rallroad Signalmen
PARTIES TO DISPUTE: (
(Consclidated Rail Corporation

STATEMENT OF CLAIM: "Clailm on behalf of the General Committee of the Brother-
hood of Rallroad Signalmen on the Consolidated Rail Cor-
poration (CONRAIL):

Case No. 1

Claim on behalf of C. R: Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitce:

(a) That on or about Sept. 10 - Oct. 6, (between these dates), 1984
at Macksville, Ind., Mile Post 75.3, the Company arbitrarily, capriciously and
blatantly violated the Scope and Classification Rules and also the preserva-
tion paragraph of the Scope Rule of the CRC/BRS Agreement effective Sept. 1,
1981 when it allowed employees from an outside contractor (SAB) to come onto
Conrall Property and perform duties that accrue to none other than those em-
ployees represented by the Brotherhood of Railroad Signalmen, Seniority Dis-
trict 21. This violatioa occurred on former Pennsylvania Railroad property.

(b) That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perform these dutles, a total of ninety-six (96) hours or
twenty-four (24) hours each Claimant, to be pald at the respective time and
one half rate, because of these capricious, arbitrary and blatant violations.
General Chairman File BRS 1-85 Carrler File SD-2192.

Case No. 2

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fite:

(a) That on or about between Sept. 10 and Oct. 6, 1984 at East
Farrington, Mile Post 80.6, the Company arbitrarily, capriciously and blatant-
ly violated the Scope and Classification Rules and also the preservation par-
agraph of the Scope Rule of the CRC/BRS Agreement effective Sept. 1, 1981 when
it allowed employees from an outside contractor (SAB) to come onto Conrail
Property and perform duties that accrue to none other than thogse employees
represented by the Brotherhood of Railroad Signalmen, Seniority District 21.
This violation occurred on former Pennsylvania Railroad property.
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(b) That Claimants be pald a similar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perform these duties, a total of ninety-six (96} hours or
twenty-four (24) hours each Claimant, to be paild at the respective time and
one half rate, because of these capricious, arbltrary and blatant violations.
General Chairman File BRS 2-85 Carrler File S5D-2193.

Case No. 3

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitt: :

(a) That on or about between Sept. 10 and Oct. &, 1984 at East
Marshall, Mile Post 89.7, the Company arbitrarily, capriciously and blatantly
violated the Scope and «Classification Rules and also the preservatlion para-
graph of the Scope Rule of the CRC/BRS Agreement effective Sept. 1, 1981 when
it allowed employees from aa outside contractor (SAB) to come onto Conrail
Property and perform dutles that accrue to none other than those employees
represented by the Brotherhood of Railroad Signalmen, Seniority District 21.
This violation occurred on former Pennsylvania Railroad property.

(b} That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perform these duties, a total of ninety-six (96) hours or
twenty-four (24) hours each Claimant, to be paid at the resgpective time and
one half rate, because of these capricious, arbitrary and blatant violatfons.
General Chairman File BRS 3-85 Carrier File S$D-2194.

Case No. 4

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitt:

(a) That on or about between Sept. 10 and Oct. 6, 1984 at Greenup,
I11. {E. Up), Mile Post 117.7, the Company arbifridrily, capriciously and
blatantly violated the Scope and Classification Rules and also the preserva-
tion paragraph of the Scope Rule of the CRC/BRS Agreement effective Sept. 1,
1981 when it allowed employees from an outside contractor (SAB) to come onto
Conrail Property and perform dutles that accrue to none other than those
employees represented by the Brotherhood of Railroad Signalmen, Seniority
District 21. This violation occurred on feormer Pennsylvania Ralilroad property.

]

(b) That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perform these dutles, a total 6f ninety-six (96) hours or
twenty-four (24) hours each Claimant, to be pald at the respective time and
one half rate, because of these capricious, arbltrary and blatant violations.
General Chairman File BRS 4-85. Carrier File SD-2195.
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Case No. 5

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitt:

{a) That on or about between Sept. 10 and Oct. 6, 1984 at Montrose,
I11., Mile Post 131.1, the Company arbitrarily, capriciously and blatancly
violated the Scope and Classification Rules and also the preservation par-—
agraph of the Scope Rule of the CRC/BRS Agreement effective Sept. 1, 1981 when
1t allowed employees from an outside contractor (SAB) to come onto Conrall
Property and perform dutles that accrue to none other than those employees
represented by the Brotherhood of Railroad Signalmen, Sealority District 21.
This violation occurred on former Pennsylvanla Railroad property.

(b) That Claimants be paid a simflar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perform these duties, a total of ninety-six (96) hours or
twenty-four (24) hours each Claimant, to be paid at the respective time and
one half rate, bacause of these éapricious, arbitrary and blatant violations.
General Chairman File BRS 5-85 Carrier File SD-2196.

Case No. 6

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cughman
and D. W. Fict:

(a) That on or about between Sept. 10 and Oct. 6, 1984 at Effinghanm,
I11., Mile Post 140.6, the Company arbitrarily, capriciously and blactantly
violated the Scope and Classification Rules and also the preservation par-
agraph of the Scope Rule of the CRC/BRS Agreement effective Sept. 1, 1981 when
it allowed employees from an outside contractor {$AB) to come onto Conrail
Property and perform duties that accrue to none other than those employees
repregented by the Brotherhood of Railroad Signalmen, Seniority District 21.
This violation occurred on former Pennsylvania Railroad property.

{b) That Claimants be pald a similar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perfora these duties, a total of ninety-six (96) hours or
twenty~four (24) hours each Claimant, to be paid at the respective time and
one half rate, because of these capricious, arbitrary and blatant violations.
General Chairman File BRS 6-85. Carrier File SD-2197.

]
Case No. 7

Clalm on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitc:
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(a) That on or about Nov. 10, 1984 at St. Elmo, Ill., Mile Past
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and Classification Rules and also the preservation paragraph of the Scope Rule
of the CRC/BRS Agreement effective Sept. 1, 1981 when It allowed employees
from an outside contractor (SAB) to come onto Conrall Property and perform
duties that accrue to none other than those employees represented by the
Brotherhood of Railroad Signalmen, Seniority District 21. This violation
occurred on former Pennsylvania Railroad property.

{b) That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Rallroad Signal-
men were allowed to perform these dutles, a total of ninety-six (96) hours or
twenty-four (24) hours each Claimant, to be paid at the respective time and
one half rate, because of these capricious, arbitrary and blatant violations.
General Chairman File BRS 7-85. Carrier File SD-2198.

Case No. 8

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitt:

{a) That on or about Nov. 12, 1984 at Funkhouser, Ill., Mile Post
144.9, the Company arbitrarily, capriciously and blatantly violated the Scope
and Classification Rules and also the preservation paragraph of the Scope Rule
of the CRC/BRS Agreement effective Sept. 1, 1981 when it allowed employees
from an outside contractor (SAB) to come onto Conrail Property and perform
duties that accrue to none other than those employees represented by the
Brotherhood of Railroad Signalmen, Seniority District 21. This violation

occurred on former Pennsylvania Railroad property.

(b} That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Rallroad Signal-
men were allowed to perform these duties, a total of ninety-six (96) hours or
twenty-four (24) hours each Claimant, to be pald at the respective time and
one half rate, because of these capricious, arbitrary and blatant violations.

Claim
and D. W. Fitt: )

¥

(a) That on or about Nov. 16, 1984 at High, Ill., Mile Post 210.4,
the Company arbitrarily, capriciously and blatantly violated the Scope and
Classgification Rules and also the preservation paragraph of the Scope Rule of
the CRC/BRS Agreement effective Sept. 1, 1981 when it allowed employees from
an outside contractor (SAB) to come onto Conrall Property and perform duties
that accrue to none other than those employees represented by the Brotherhood
of Railroad Signalmen, Seniority District 21. This violation occurred on
former Pennsylvania Rallroad property.
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(b) That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Railrcad Signal-
men were allowed to parform these duties, a total of ninety-six (96) hours or
twenty—-four (24) hours each Claimant, to be pald at the respective time and
one half rate, because of these capricious, arbitrary and blatant violations.
General Chailrman File BRS 9-85. Carrier File $D-2200.

Case No. 10

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitt:

(a) That on or about Dec. 17, 1984 at W. Up, Mile Post 117.7, the
Company arbitrarily, capriciously and blatantly violated the Scope and Class-—
ification Rules and also the preservation paragraph of the Scope Rule of the
CRC/BRS Agreement effective Sept. 1, 1981 when it allowed employees from an
outside contractor (SAB) to come onto Conrall Property and perform dutles that
accrue to none other than those employees represented by the Brotherhood of
Railroad Signalmen, Senlority Didtrict 21. This violation occurred on former
Pennsylvania Railroad property.

{b) That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Rallroad Signal-
men were allowed to perform these duties, a total of ninety-six (96} hours or
twenty-four (24) hours each Claimant, to be pald at the respective time and
one half rate, because of these capricious, arbitrary and blatant violattons.
General Chairman File BRS 10-85 Carrier File SD-2201.

Case No. 11

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fict:

(a) That on or about Dec. 18, 1984 at Terre Haute, Ind., Mile Post
68.8, the Company arbitrarily, capriciously andablatantly violated the Scope
and Classification Rules and also the preservation paragraph of the Scope Rule
of the CRC/BRS Agreement effective Sept. 1, 1981 when it allowed employees
from an outside contractor (SAB) to come onto Conrail Property and perform
duties that accrue to none other than those employees represented by the
Brotherhood of Railroad Signalmen, Senjiority District 21.

(b) That Claimants be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Rallroad Signal-
men were allowed to perform these duties, a total of ninety-six (96) hours or
twenty-four (24) hours each Claimant, to be paid at-the respective time and
one half rate, because of these capriclous, arbitrary and blatant violations.
General Chairman File BRS-11-85. Carrier File $D-2202.
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Case No. 12

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitt:

{a) That oa or about Dec. 20, 1984 at W. Aden, Mile Post 99.7, the
Company arbitrarily, capriciously and blatantly violated the Scope and Class-
ificatlion Rules and also the preservation paragraph of the Scope Rule of the
CRC/BRS Agreement effective Sept. 1, 1981 when it allowed employees from an
outside contractor (SAB) to come onto Conrail Property and perform duties that
accrue to none other than those employees represented by the Brotherhood of
Railroad Signalmen, Seniority District 21. This violation occurred on former
Pennsylvania Railroad property.

{(b) That Claimants be pald a simflar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perform these duties, a total of ninety=-six (96) hours or
twenty-four (24) hours each Claimant, to be paid at the respective time and
one half rate, because of these capriclous, arbitrary and blataant violations.
General Chairman File BRS-12-85 Carrier File SD-2203.

Casa No. 13

Claim on behalf of C. R. Paden, J. L. Hollingsworth, B. K. Cushman
and D. W. Fitt:

(a) That on or about Jaa. 11, 1985 at West Farrington, I1l., Mile
Post 81.7, the Company arbltrarily, capriciously and blatantly violated the
Scope and Classification Rules and also the preservation paragraph of the
Scope Rule of the CRC/BRS Agreement effective Sept. 1, 1981 when it allowed
employees from an ocutside coantractor (SAB) to come onto Conrall Property and
perform dutfes that accrue to none other than those employees represented by
the Brotherhood of Railroad Signalmen, Seniority District 21. This violation
occurred on former Pennaylvania Railroad property.

P

{(b) That Claimaats be paid a similar number of hours that these
other than those employees represented by the Brotherhood of Railroad Signal-
men were allowed to perform these dutles, a total of aninety-six (96) hours or
twenty-four (24) hours each Claimant, to be paild at the respective time and
one half rate, because of these capricious, arbitrary and blatant violations.
General Chatrman File BRS 13-85. Carrier Pile SD 2204,

]

- -

FINDINGS:

The Third Divis{on of the Adjustment Board upon the whole record
and all the evidence, findas that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employes within the meaning of the
Raillway Labor Act as approved June 21, 1934,
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This Division of the Adjustment Board has jurisdiction over the
digpute involved herein.

Parties to said di{spute waived right of appearance at hearing thereon.

This Claim arises from work performed by an outside Contractor for
the construction of a Microwave Communications System in Spring of 1984.

Ag a result of these events, the Organization filed the instant
Claim. It contended that the construction of the Microwave System should have
been performed by 1ts forces. Carrler timely denied the Claim. Thereafter,
it was handled in the usual manner on the property. The IBEW participated as
Third Party. It i8 now before this Board for adjudication.

The Organization malintains that Carrier violated the Scope Rule of
the Agreement under the facts of this case. That Rule reads:

"SCOPE
These rules shall constitute an agreement
between the Consclidated Rail Corporation and
fts employees, represented here by the Brother-
hood of Railroad Signalmen, covering rates of
pay, hours of service and working conditions of
employees {n the classifications hereinafter
listed who are engaged, Iin the signal shop or in
the field, in the construction, installation,
repalr, inspection, testing, maintenance or
removal of the following signal equipment and
control systems, including component parts,
appurtenances and power supplies (including
motor generator sets) used in connection with
the systems covered by this Agreement and all
other work recognized as signal work:
L
Interlocking systems
Block signal systems
Car retarder systems .
Remote control of switch and signal systems
Wayside train signals
Train order or traln start signals
Cab signal, train control, or train stop
systems other than that portion on moving
equipment
Signal locking and detection systems on
movable bridges (except power wedges)
Spring switches
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Welgh—in-motion scale systems
Highway-railroad grade crossing protection
systems (other than those manually oper-

ated) ‘

Dragging equipment detector systems

High or wide load detector systeums

. Slide detector systems

Flood detector systems

Broken flange detector systems

Broken wheel detector systems

Hot box detector systems

Presence or motion detectors

Printed clrcult boards

Switch heaters

Electric lighted switch lamps

Pipelines and pipeline connectlons used
for mechanical operatfon or locking of
derails, switches and signals

Signal batteries

Signal pole lines

Impedance bonds, signal bonds and track
connection leads

Relay houses and relay cases

Compressed air plants and compressed air
distributing systems installed wholly or
primarily for railroad Interlocking, sig-
naling or retarder systems

Carpentry, painting, welding, cutting,
foundation support, concrete work, digging
and backfilling trenches in coanection
with installing, repairing or maintafning
any signal apparatus or device

Operation of all machine tools, back hoes,
trenchers, holsting equipment, hole dig-
gers, plipe pushers or other efulpment used
in construction, installation, maintenance
or repalr of signal systems. (In in-
stances where equipment -has been rented
with an operator, an employee in the
mechanic (or higher) class will be as-
signed to work with the operator of each
plece of rental equipmernt.)

Removal of brush or trees that impair the
operation of the signal system

Manning of trouble desk positions™-
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The following items of work on the former raillroad indicated will
continue to be performed by employees represented by the Brotherhood of
Railroad Signalmen:

"Pennsylvania Railroad, Pennsylvania Reading Seashore
Lines aad Dayton Union Railway Company

Installation and maintenance of all telegraph and tele-
phone lines and equipment including telegraph and tele-
phone office equipment, wayside or office equipment of
communicating systems {not including such equipment on
rolling stock or marine equipment).

Installation, maintenance and repailr, and testing incident
thereto, of all devices and apparatus, including air com
pressors, motor generator sets, and other power supply,
{when such compressors, sets or power supply are used
wholly or primarily for 'telegraph and telephone devices,
apparatus or lines, and are fndividually housed Iin signal
or telegraph and telephone facilitles) which are part of
the telegraph and telephone systems, to the extent that
such work 1s now beling performed by employees of the Com
munication and Signal Department.

New Haven Railroad

Installation, maintenance and repair of signal sub-sta-
tiona, except Cos Cob Power Plant, and the signal power
facilities at New Rochelle Junction and Water Street, New
Haven (U.I. Company supply).

Pannsylvanla Railroad

Maintenance and repair of the substatfion and line for 6600
volt power system at Richmond, Indiane;

Operatlon of movable bridges at Chicago;

Pennsylvania Reading Seashore Lines

Installation and malntenance of electrical wiring in sta-
tions and bulldings; '

-~

Readinngatlroad

Work on 4400 volt signal line on other than catenary

structures in accordance with the tri-party agreement
dated December 3, 1963; (See Appendix 'C').
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Erie Railroad

Electrical work as described in the Memorandum of
Understanding dated March 21, 1950; (See Appendix
lDi) .

Operatlon of movable bridge at HX (Hackensack
River)."”

It is understood and agreed in the application of this Scope that any
work specified herein which {s being performed on the property of any former
component rallroad by employees other than those represented by the Brother-
hood of Railroad Signalmen may continue to be performed by such other employ-
ees at the locat{on at which such work was performed by past practice or agree-
ment on the effective date of this Agreement; and it is also understood that
work not included within this Scope which {s being performed on the property
of any former component railroad by employees represented by the Brotherhood
of Rallroad Signalmen will not be removed from such employees at the location
at which such work was performed by past practice or agreement on the effec-

tive date of this Agreement.

"EXCEPTIONS

fa) Work performed by outside companies incident
to warranty, provided a qualified employee covered by
this agreement accompanies the outside contractor.

(b) Removal of equipment from wholly abandoned
railroad or pole lines.

(¢) The portion of this Scope covering telegraph
and telephone work shall not apply to the work of
installing or malntaining other than company owned
facilities or equipment located on the property of
the former Pennsylvania Rafilvoad, Pemisylvania Read-
1ng Seashore Lines or Dayton Union Rallway Company
except, where employees covered by the Agreement were
installing or malntaining telephone cables or line
wires from the telephone company switchboard or other
connection to the phone iastruments in yards or ter-
minals as of April 1, 1981, such cables or wires
shall continue to be {nstalled.or mailntained by such
employees.”
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The Organization points out that the Scope Rule aspecifically covers
the construction and installation of apparatus used in the transmission of a
signal communications system. In its view, forces from an outside contractor
constructed and installed this equipment on Carrier's lines during the months
of September, October, November and December 1984, and January 1985. Thus,
the Qrganization reascns that Carrler's actiong violated the specific language
of the Scope Rule.

The Organization notes Carrier's contention that the coatracted work
which involved the Installation and construction of a Microwave System con-
sists solely of radio technology. However, the Organization points out, the
microwave 1s now used to transmit the remote control and indication of signals
and switches which represents technological advancemeat, rather than the Ln-
troduction of a new system.

For these reasons, the Organization asks that the Claim be sustained.
It seeks appropriate maan hours at the punitive rate for the time that the
outside coatractor spent in the congtruction and installation of the Microwave
System in the late months of 1984 and January 1985.

Carrler, on the other hand, denles that it vioclated the Agreement.
First, Carrler insists that the Scope Rule 13 general in nature and does not
accrue to BRS represented employeea. In Carrier's view, for a claim to be
valid under such a Rule, the Organlization must prove that the disputed work
was traditionally and exclusively performed by the employees on a system—wide
basis. According to Carrier, the Organization has falled to meet that burden
here.

Carrier maintains that the Microwave System i{s a radfo system and not
a signal system, apparatus ot device. As such, the work In connection with
this system does not accrue to BRS represented employees.

Carrier further contends that it is not required to plecemeal work by
having Claimants perform a portion while the contractor performs another por-
tion. L

Finally, Carrier notes that all of the Claimants were fully employed
during the period the dlsputed work was performed by the contractor. Since no
Claimant suffered any monetary loss thereby, Carrier maintains that evea [f an
Agreement violation Is found, no monetary relief should be awarded.

After a careful review of the re&prd evidence, we are convinced that
the Claim must be rejected. This {s so for a number of reasons.

First, it f{s clear that the Scope Rule 1s_general in nature. That
1s, the Rule does not speciflically cover the work in dispute. Thus, to sus-
tain its Claim, the Organization must establish Its right to this work by
custom, tradition, and practice on a system~wide basis. The Organization has
falled to meet this burdean.
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Second, the evidence established that the Microwave System is not a
radio system but instead {nvolves radio technology. Such work involved in the
radio technology has not been shown to be exclusively performed by BRS repre-—
sented employees. It also Is not the type of work intended to be "...per-
formed by employees represented by the Brotherhood of Railroad Sigralmen.” As
such, the savings clause to the Scope Rule also does not support the Organi-
zation's Claim.

Further, 1t {s clear from the facts of the record that speclal skills
and expertise were required to construct the system. When special skills, not
possessed by employees, are requlred to perform the work 1t is permissible for
the work to be contracted out (See Third Division Awards 7805, 11862, and
11969). This was precisely the sftuation in the instant Claim. As a result,
it was proper for Carrier to coantract out the work.

In addition, it has been well established by the Board that work con-
tracted out will be consldered as a whole. It will not be artificially divid-
ed into discreet units such that the employees could have performed some of
the work (See Third Division Awards 6112 and 12317). Hence, Carrier was not
required to "plecemeal” the work in order to enable employees to perform some
small portion thereof.

Finally, Publi¢ Law Board No. 2543, cited by Carrier is relevant to
this dispute. It concludes that, "the installation and maintenance of radios
++.Was never at any time the responsibility or work assigned to employees
represented by BRS." Accordingly, and for these reasons, the Claim must be
denied.

A W A R D

Claim denied.

NATIONAL RATEROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Nancy J er - Executive Secretary

Bated at Chicago, Illinols, this 28th day of March 1991.




