Form 1 NATIONAL RAILROAD ADJUSTMENT BOARD Award No. 29265
THIRD DIVISION Docket No. CL-29343
92-3-90-3-283

The Third Division consisted of the regular members and In
addition Referee John B. LaRocco when award was rendered.

{Transportation Communications International Union
PARTIES TQ DISPUTE: (

(CSX Transportation, Inc.
(Louisville & Nashville Railroad Company)

STATEMENT OF CLAIM: "Claim of the System Committee of the Brotherhood

(GL-10460) that:

T am herewith filing a claim for vacation pay as provided for in the
nonoperating (BRAC) National Vacatlon Agreements found In Addendum 4, page 78
starting in the amound ’‘sic) of $2,759.76. I have recelved payment in the
amount of $2,312.63 leaving the amount due me $447.13.

STATEMENT OF CLAIM:

Extra Emplovees are to be paid in accordance with Addendum No. 4,
National Vacation Agreement, 'an employee...will be paid on the basis of the
average daily straight -ime compensation earned Iin the last pay period pre-
ceding the vacation during which he performed service.' Paragraph (e) page
B6. Also found is 'paragraphs (a}, (b), (c¢), (d), and (e), hereof shall be
construed to grant to we2kly and monthly rated employees, whose rates con-
template more than five days of service each week, vacations of one, two,
three, four or five work weeks.' Paragraph {(f) page 8l. I am therefore due
four 'weeks' pay which js filgured at 6 days per week at $689.94 per week.
Transporting.”

FINDINGS:

The Third Division of the Adjustment Board upeon the whole record
and all the evidence, Zinds that:

The carrier or carriers and the employe or employes involved in this
dispute are respectively carrier and employes within the meaning of the
Railway Labor Act as approved June 21, 1934. '

This Division of the Adjustment Board has jurisdiction over the
dispute involved herein.

Parties to said dispute waived right of appearance at hearing thereon.
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Claimant is regularly assigned to the Guaranteed Extra Board estab-
lished at Bruceton, Tennessee. Beginning on July 18, 1983, Claimant took four
weeks of vacation. Durizg the pay period immediately preceding his vacation
(the weeks of July 4 and July 11, 1988) Claimant worked six consecutive days
on two monthly rated, six day positions at New Johnsonville, Tennessee, while
the iancumbents were on vacation. The monthly rate for both positions was
$3,025.13.

To determine the average daily compensation of the monthly rated
positions, the Carrier fivided the monthly rate by the number of work days in
the particular months. Stated differently, for the two weeks of vacation
Claimant took at the end of July, the Carrier paid him five days per week at a
daily rate of §116.35, wrich represents the monthly rate of the pesitions he
worked in early July divided by 26 work days. For the two weeks of vacation
Claimant took in August, the Carrier divided the monthly rate by 27 work days
and paid Claimant five Zays pay per week at $112.04 per day. Thus, the
Carrier paid Claimant vacation compensation amounting to $2,283.90.

Claimant initisted a ciaim contending that his vacation compensation
should have been predicated on six days of compensation per week of vacation.

Section V - Vacation Allowance of the August 28, 1985 Memorandum of
Agreement establishing -he Guaranteed Extra Board at Bruceton provides:

“An extra board employee going on vacation will be
compensated in accordance with Addendum No. &,
National Vacation Agreement, reading, in part, as
follows:

'An emplove ... will be paid on the basis of
the average daily straight time compensation
earned in the last pay period preceding the

vacatlon during which he performed service.'

The language of Section V was lifted virtually verbatim from Section 7(e) of
the December 17, 1941 Nonoperating National Vacation Agreement which states:

"An employez not covered by paragraphs (a), (b), (e},
or {(d) of this section will be paid on the basis of
the average daily straight time compensation earned
in the last pay period preceding the vacation during
which he performed service.”

The August 28, 1985 Guaranteed Extra Board Agreement clearly and
unambiguously adopted Section 7(e) of the National Vacation Agreement as the
method of computing the vacation compensation for extra board employees. The
vacation compensation is based on "...the average daily straight time compen-
sation earned in the last pay period.” In this case, the Carrier paid Claim-
ant an average daily straight time compensation pradicated on cnly five days
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per week even though he occupied a six-day monthly rated position during the
pay period preceding his vacation. Nothing in Section V of the Guaranteed
Extra Board Agreement suggests that the vacation compensation would aiways be
limited to five days regardless of the type of position the extra employee
relieved during the pay period before the extra employee's vacation. Indeed,
this Board has previouslr ruled that Sectioms 1 and 7(e) of the Natlonal
Vacation Agreement must e read harmoniously. In Third Division Award 14351,
we wrote:

"We find that Section 7(e) prescribes that Claimant's
vacation emoluments - both as to number of vacation
days and vacation pay - were to be predicated on the
workweek and rates of pay of the position she worked
during the last pay period preceding her vacation.
From this i: follows that Claimant, by application of
Section 1(d), qualified for a vacatlion of three work
weeks: of 6 days per week - a total of 18 days. We
will sustaiz the Claim.”

The Claimant in Award 1-351, like Claimant herein, was an extra employee
relieving a six day monthly rated position. Award 14351 explicitly rejected
the Carrier's position zhat Section 1(f) of the National Vacation Agreement
applies exclusively to eaployees regularly assigned to monthly rated positions.

Moreover, by quoting Section 7(e) of the National Vacation Agreement
in the Guaranteed Extra 3oard Agreement, the parties implicitly carriled

forward the interpretatizns of the language under the National Vacation
Agreement.

The Carrier contends that on this property there i{s a past practice
of paying Guaranteed Ex:tra Board employees only five days of compensaticn for
each week of vacation rzgardless of the type of position they occupled during
the pay period preceding their vacations. As the proponent of the past prac-
tice, the Carrier had thte burden of submitting evidence to support its affirma-
tive defense. Aside froa the Carrier's bare assertion, the record before us
does not contain any proof of the purported past practice.

In reaching cur decision that Claimant's vacation compensation was
miscalculated, we disregarded the Organization's reference to prior settle-
ments of similar clailms on the property. These settlements were made without
prejudice to either party's position.

We remand this case to the property for the parties to properly com-
pute the additional amount due Claimant for vacation compensation during his

four week vacation in July and August 1988. The calculation shall be made
consistent with Third Division Awards 14351 and 15570.
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Claim sustained in accordance with the Findings.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

.oér_g,/

er =~ Executive Secretary

Attest:

ancy J

Datec at Chicago, Illlinols, this 12th day eof June 1992.




