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The Third Division consisted of the regular members and ia
addition Referee Edwin H. Benn when award was rendered.

{3rothernood of Maintenance of Way Employes

PARTIES TO DISPUTZ: (
{3outhern Pacific Transportation Company {Eastern Lines)

STATEMENT OF CLAIM: 'Claim o7 the System Committee of the Brotherhcod that:

(1) The Carrier violated the Agreement when it called junior Track
Laborer W. G. Yzaauirre instead of Track Laborer A. R. Paul for service on
Extra Gang T-72 it Avondale, Loulsiana on January 5, 6, 7, 8 and 9, 1987
{System File Mw-%7-397461-28-A).

{Z) Tracx Laborer A. R. Paul shall be allowed forty (40) hours of
pay at his pro rata rate @3 a consequence of the violation referred to above.”

FINDINGS:

~ The Third Division of the Adjustment Board upon the whele record
and all the evidence, $inds cthat:

The carrier or carriers and the employe or =mployes involved [n this
dlspute are respectively carrier and employes within the meaning of the
Railway Labor Ac: as approved June 21, 1934.

This Division of the Adjustment Board has jurisdiction over the
dispute involveg herein.

Parties to said dispute walved right of appearance at hearing thereon.

This disnute concerns the reasons for the recall of a junior employee
rather than Clainant on the dates set forth in the Claim. At the relevant
time, Claimant, a Track Laborer, held greater seniority than the Track Laborer
who was called.

The parties agr-e -nat recalls for short-term positions are accom-
plished by phone. However, :the on-property handling developed different views
of the facts surr@unding this Claim. According to the Carrier:

“on January 2, L987, Mr. A. R. Paul was recalled
to service to relieve on System Extra Gang 72 via
teleghone Hut there was no answer. Labor Clerk D. H.
Rusn made several attempts to notify Mr. Paul that he
was peing recalied to service. Again, on January 5,
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1987, Yr. Rush attempted to contact Mr. Paul and
again failed to get an answer. Finally on Tuesday,
Januarv 6, 1987, Mr. Rush was able to wmake contact
with “r. Paul and was advised that he was being re-
called to service and to report to System Extra Gang
72. Mr. Paul stated he had something to take care of
and would report >n January 12, 1987. In the mean—
time, “r. Rush sent System Track Laborer V.G.
Yzaguirre [sic) to relleve on said position account
Systea Track Laborar A. R. Paul fai{led to respond to
his rz:ill and protect his assignment in a timely
aanner.’

According £> the iOrzanization's view of the facts:

"Ducing the conference... [ylou were also advised
and fuenished _etzers from the claimant stating he
had not “een caliei, and he also states he did in
fact rezurn to dutv as soon as he was advised.

Mr. Paul clearly states he was not contacted by
Mr. =ush and 4lso states Mr. Rush was upset about
this zldim which would indicate that Mr. Rush did In
fact fatl t» call “r. Paul in seniority order.”

The Organization bears the burden in this wmatter. The parties agree
that for short-term recalls, z:se of the phone i{s appropriate. But, at best,
there is a conflic: over whether, In fact, Claimant was called. Given that
conflict, and not peing able =2 resolve which version is the more credible, we
cannot say that [kz Jrganization carried 1ts burden. See Third Division Award
21423:

"Zarrier assercs that Claimant was called by
telepnine on the :zwo dates involved but he failed to
answer the telephone. The Claimant contends that he
was a: home and available but the telephone calls
from thte Carrier never came.

Onviously, at this level, the Board has no way of
resol:ing =2videntiary conflicts. We have neither the
authority nor the competence to resolve such con-
flicts in the evidence of record.”

See also, Third Division Awards 27824, 25833, 18871, Second Division Awards
11363, 10946. .
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The Organization's reliance upon the quoted letter of Claimant dated
May 21, 1987, denying that he was called does not change the resuit. First,
although quoted in the Organization's Submission, that specific letter was not
nade part of the racord developed on the property and attached to the parties'’
Submissions. Second, even 1f this Board could consider that specific letter
(and giving the Jrgzanization the beneflit of the doubt because on the property
the Organization 1id make reference to the furnishing of letters from Claim-
ant), we would not change osur conclusion. The Organization asserts that
Claimant's denfal of being zilled as specified by the letter was unchallenged
by the Carrier. HMHowever, tne sequence of events shows that on May 19, 1987,
the Carrier informed the Orzanization that "we have obtained the following
regarding recall of Mr. Paul” and quoted the Carrier's evidence concerning the
facts as set forth above, 3pecifically that Claimant was called by the Labor
Clerk. In response ty the larrier's statement of the facts, Clalmant then
wrote his letter of Mav 1, 1787 (which the date stamp Indicates was not
received by the Organization watll June 3, 1987) as set forth In the Organi-
zation's Submiss:on. Thus, this is not a situation where Claimant made a
statement of fact that remginsd unrefuted. Rather, Claimant's assertion was
in response to the Cirrier's factual assertion. Therefore, even 1f we could
consider Claimant's speciiic letter, when all is said and done, a conflict in
the evidence remains. Claizant says he was not called and the Carrier says he
was called. Because of that conflict (which we are unable to resolve), under
the governlng authsritv, the Qrganization has not carried its burden.

Wa must therefore deny the CTlalm.

A W A R D

Claim denied.

NATIONAL RAILROAD ADJUSTMENT HOARD
By Order of Third Division

Nancy J.fﬁﬁlﬁr - Executlve Secretary

Dated at Chicago, Illinols, tnis 2lst day of October 1992.




