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The Third 3ivision consisted of the regular members and in 
additljn ??ierre Thsmas .J. DiLauro when award was rendered. 

(srotherhood of Maintenance of Way Employes 
PARTIES TO DIS?UTE: ( 

(CS:i Trinsportation, Inc. (former Louisville 
{ 2nd Nashville Railroad Company) 

STATEYENT OF CLAl?: “Cl‘iiT :i the System Committee of the Brotherhood 
:t:at: 

(1) The diSmissa of 368 Helper J. R. ‘rlilliams for alleged ‘*** re- 
sponsibility in clonneccion ‘Jith the personal . . injury sustained . . . on July 
It, 1990 *** ~1% -xi:‘: being accident prone ***’ was without just and 
sufficient c~u.z. caprlc:“us. ,,n the basis of unproven charges and in vto- 
tdtion of the agreement [Sysrm File 2(26)(90)/12(90-827) LNR]. 

(2) A; a co~~seq~~e!~c~ ,,f the violation referred to in Part (1) hereof, 
the Claimant shall hs reixscxted with seniority and all other rights unim- 
paired, his recor.! s’aal: 3.~ c!eared of the charges leveled against him and he 
shall be compeniaced for ai: ,age loss suffered.” 

FINDINGS: 

The Third Ziviji”? 35 the Adjustment Board, upon the whole record 
and all the z,,.c?nce, finds Ihat: 

The carrier ‘I)T ~drrlers and the employe or smployes involved in this 
dispute are res?ect;vely cdrrier and employes withfn the meaning of the 
Railway Labor A;f as approved June 21, 1934. 

This Oi,iision nf :he Adjustment Board has jurisdiction over the 
dispute involved hrreln. 

Parti?s :a said dispute waived right of appearance at hearing 
thereon. 

The Ckimant was ?3?loyed as a 868 Carpenter Helper, and he served on 
the Carrier’s CRR Seniority QLstrict which was comprised of the territory of 
the former Clinzhiield Railroad Company. The crew to which the Claimant was 
assigned consisted o: .J i”r?man, a Carpenter, and a Helper. At the time of 
the incident, b.2 ‘~3s assisn?d and working under the supervision of a B&B 
Foreman and a 3S8 Engineer. 
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On July 11, 1990, the Claimant’s crew was assigned to build crib 
walls in the vicinity of Yile Post v3 199.0. The crib walls were being con- 
structed by stacking 80 pound bags containing sand and concrete mix in a wall 
-it the ends of culverts ill a iitch. 

The Clainant and Car?enter were required to unload each eighty pound 

bag, carry it on an emban’kmme?:, and lift it over their heads to the Foreman, 
who placed the bag on the wal:. About half way through carrying hls second 
load of fifty bags, the Claizant was walking toward the truck. Suddenly, the 
Claimant felt a pain in his 3&ck, he dropped the bag, and he fell to hFs koeee 
in pain. &ccording to the Z.liimant, he was eventually diagnosed as having sue- 
tained a pulled .i3amrnt >r i ?ossLble separated dtsc. 

ilrider d,lc? t,f iugus: :3, :990, the Carrier notified the Clafmant he 
rlas being chardea wit+ res,aonsibilLty Ear the Lnjury sustained on July 11, 
1990, and ulth Qiing as<ilr,t ;~r”ne. By letter dated September 12, 1990, the 
Claimant was not:!ird he ‘as ‘:eing dismissed from the Carrier’s service be- 
cause he VRS gui;tj ,,i ir:ng accident prone. 

The OrgJ:liz.xtl*,n <-i--rends the Carrier’s decision to dismiss the Claim- 
ant based on lti ,iilrgaclon :xit he Ls accident prone was based on flawed rea- 
SOllhg. The 0rgaxlz.a t i~:)n ark i<s tlw application of the probability theory to 
real world sltuar: 175 is ?~traely difficult, iwcause there dre so many varl- 
ables and outsiz!? L:? fluences I, any given situation which cannot be measured, 
assigned a value, ir contr,;Lrd. Therefore, the Organization maintatns the 
Carrier’s statistical comparison of the Claimant’s injury record with the Ln- 
jury records of Itiler ?npl”y+es vLth comparable seniority Ls flawed, because 
it fails to account for a nu~>er of variables. 

The OrgsALzacton wLxtatns the Carrier did not prove that the Claim- 
ant caused htli L-&jury on Jui:, 11, 1990. The Carrier asserts the Claimant 
testified that 5ii knees were jtraight when he picked up the sand bag. AC- 
cording to the safe procedure for lifttng, the knees should bend and ~tlow the 
leg muscles, noi :he back muszles, to do the work of Lifting. 

The Organtratton cor.rends the Claimant was not afforded a fair And 
impartial Xearing. The Organization asserts the Claimant was not prwtded 
with a proper notice of the charges leveled against him, and the Claimant was 
disciplined for ch.xrges not leveled against him. 

The Carrier argued <r had no alternative but to dismiss the Claimant. 
Indeed, the Carrier stated its firm a-d honest conviction that lf the Claimanr 
is permitted to return to service, he will most likely seriously injure ‘jr 
kill himself and: lr his fell;u employees, and such a dtstinct possibility. 
simply cannot be :dnored. 

Yith rei?ect ta the substanttve charge, the Board finds that there Ls 
sufficient proba:;v? ?,lidrnce In the record to establish that the Claimant Ls 
guilty of the char&e agatxt %im. The Claimant admitted he failed to use 
proper lifting :?chnlques aa rhe day of the LncLdent. 
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The Carrier also dszonstrated the CLaimant is accident prone in that 
the average railroad employee sustains an average of 0.076 injuries per year. 
The Claimant far exceeded this rate. The Claimant sustained an average of 
0.941 injuries per year. 

Further, the C.lrri?r noted the Claimant was injured eight times in 
the eight years prior t) ,ii -!ismissaL. ‘When the Claimant’s injury record is 
,conpared to those with comparable seniority his rate of injury was Ear greater 
than those of the ,,ther +m?;sje+?s. The other employees averaged one to two 
injuries over a ca,;nparibl? clas period. 

With r?specc tf~ tlr siscipltnary action, the Board will not set aside 
dlscipltne tzpos?d by 1 i:dri:?r linless it is unreasonable, arbttracy, :)r capri- 
clous. Third Di,;ision iu.,r,i lil40. The Board has held that a carrier is not 
required to retain i.1 its i*r.~i:+ an employee who cannot, or does not, perform 
his work vith safety t) \::‘~ls.z;< )r to other employees. Second Dtvtston Award 
8912. In this ;3se. iiiaiss~ii Ls varranted because the Carrfer proved the 
Claimant’s culpabi!t:v <,I< fr.z present Injury, and the Carrier ezst.ibltshed the 
Claimant is ac::irnc >r.,!le. 

4WARD 

Clain :,,ied. 

NATIONAL RAI’.II)AD ADJUSMENT 
By Order 0;’ Third Division 

BOARD 

Dated at Chicayo, ILlinols, znls 21s.t day of October 1992. 


