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The Third Division consisted of the regular members and in 
addirton Referee Tbonas J. DiLauro when award was rendered. 

(Transportation ComJnunications International union 
PARTIES TO DISPUTE: ( 

(Northern illtnols Regional Commuter Railroad Corporatton 

STATEXENT OF CUL’!: “‘:lat:n a>? the System Committee of the Brotherhood 
(::L-11158:) that: 

1. Carrier violated the eEfective agreement when, following an 
Lnvestigatlon held on April 3, 1990, it imposed discipline on ?ir. Xlchael K. 
Xorley by suspending him from Carrier service for a period of fifteen (15) 
days beginning April 12, i990; 

2. carr:*c Shdll -3w compensate xc. Morley for all time lost as a 
result of this saj?enstun Irox duty and shall clear his record of the charges 
placed against hi?.” 

FINDINGS: 

The Third Division of the Adjustment Board upon the whole record 
and all the evidence, finds Tut: 

The carrier <or carriers and the employe or ~ployes involved in this 
dispute are respectively carrier and employes within the meaning of the 
Railway Labor .Act as .ipprovrd June 21, 1934. 

This Division of the Adjustment Board has jurisdiction over the 
dispute involved herein. 

Parties to said dispute waived rljbt of appearance at hearing thereon. 

The Claimant provided approximately 40 years of service to the 
Carrter and its predecessor. ?rior to this incident, the Claimant had never 
been subject to any type of dLsciplinary action. 

The Carrier charged the Claimant with offensive behavior, because 
the Claimant allegedly made personally derogatory statements to another 
Ticket Sales Clerk several ciaes. The Carrier alleged the offensive behavior 
occurred while the Claimant xas on duty as a Ticket Sales Clerk, Position 11, 
at the Chicago Uni,>n Station 3n Friday, Yarch 9, 1990. Specifically, the 
Carrier charged the Claimant ior allegedly violating General Rule N of the 
Carrier’s Employee Conduct Ruies. General Rule N provides in relevant part: 
“Employees must not be: (6) Juarrelsome or otherwise vfcious.” 
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After several postponements, a Hearing was conducted on April 3, 
1990. As a result of the evidence produced at the Hearing, the Carrier 
assessed a penalty of 15 days actual suspension. 

The Organization concends the Claimant was denied a fair and im- 
partial Hearing, so the discipline must be set aside. The Organization cites 
Rule 56 of the Agreement which states in relevant part: 

-If unable to secare wttnesses within the specified 
time reasonable postponement at the request of the 
company or e,nplsyee or employee representative may be 
had. ” 

The Organization antends :he Carrier violated this provision, because the 
Carrier went on uith the Hearl,S even though one of the Claimant’s wttnesses 
was unavailable to testify due to Lllness. Although the Carrier previously 
received an extension due to the unavatlability of one of its witnesses, the 
Carrier denied the Ciaimant’s request for an extension. The Hearing Offtcer 
denied the Claimant’s request t3r an extension because some of the witnesses 
were already enr~uce to the ‘ieartng. 

The Carrier noted t’?e Hearing Officer gave the Claimant the opportun- 
ity to present his witness c+ittmony. The Hearing Officer stated “if !4r. 
Thomas’ testimony ‘ias detersi-ed to be necessary, the investigation would be 
held in recess until such tine 3s Yr. Thomas would be available to attend.” 

Although the Hearing Officer afforded the Claimant the opportunity to 
recess the Hearing and rx:~nve?e lt at a later date wtth his witness present, 
the Organization maintains all the testimony must be presented at one time “so 
that both sides can view it :? toto and in proper context.” Therefore, the 
Organization contends the Claisant was denied Agreement due process rights. 

The Organization stated a Supervisor intervened between the ClaLmant 
and the other Clerk at the time of the incident to caution the Claimant about 
making derogatory conrmencs. 3e Organization contends the intervention by 
the Supervisor at the time of the incident sufficed to reprimand the Claimant, 
and this matter should have been considered closed. The Carrier noted the 
Supervisor did not formally reprimand the Claimant, rather she merely exer- 
cised management discretion to intervene at the time. 

The Organization provided substantive evidence concerning the Claim- 
ant’s character to prove he is neither quarrelsome nor vicious. The Claimant 
contended he intended to counsel his fellow Clerk, and he never lntended to 
fnsult her. The Qrganlzation also questioned the other Clerk’s motives in 
filing a complaint against the Claimant because she waited more than one hour 
and twenty minutes dfter the i-xident to report it to her Supervisor. 
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Also, the Organization argues the Claimant committed no disciplinary 
offense. However, the Carrier offered the testimony of the other Clerk who 
testified the Claimant repeatedly made the statement “...you are like a dog in 
heat....” In addition, ehe Carrier presented two other witnesses who testi- 
fied they heard the i:laimant nake these remarks. 

The Claimant was charged and found guilty of offensive behavior in 
making personally drroyawrj statements to a female employee. The evidence 
presented at the Investigation fully supports the finding of guilt. 

The Claiwnt’s snduct, at best, was thoughtless end inconsiderate. 
Lt cannot be conAwed. S9nrtnrless. the record reveals that the Claimant has 
been in service i>r a,>rr than 43 years, and this is the First instance that he 
has been charged, let ,atone ?Iund guilty, of any violations of carrier Rules. 

The pur?,,se f>f ,i:i;_i;line should be instructive rather than punitive. 
Under the circumsc ucrs, ‘de iind that a 15 day suspension was excessive. The 
discipline shall ;? redtieed t> ten days, and the Claimant shall be compensated 
for any luss of ;‘:, in excess af ten days. 

A W A R 0 

Claim sustained i? accc>rdance with the Findings. 

NATIONAL RAILROAa ADJUSTXENT.BOARD 
By Order of T’hird Division 

-St:-: 
Dated at Chicago, tlltnols, :his Zlst day of October 1992. 


