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The Third Division consisted of the regular members and in 
addition Referee Hugh C. Duffy when award was rendered. 

(Brotherhood of ?iaintenance of Way Employes 
PARTIES TO DISPUTE: ( 

(Union ?lcific Railroad Company 

STATEMENT OF CWI(1: “Staia ,,f :he System Committee of the Brotherhood that: 

(1) :he A&rerment ‘~3s violated when the Carrier assigned and/or 
otherwise allowed outside f,rces to construct an office addition to the 
nezzanine in the ci,?srl She? in Vorth Platte, Nebraska on Nay 1, 2, 3, 4, 5, 
8, 9, 10, 11, II, :i, 16, 17, 13, 19, 22, 23, 24, 25 and 26, 1989 (System File 
S-1831890630). 

(2) ‘Ths Q,rzement -12s further violated when the Carrier failed to 
give the General Chairman ?ri>r advance written notice of its plans to con- 
tract out the work i:lvolved here in accordance with Rule 52. 

(3) .As a consequence of Parts (1) and/or (2) above, Nebraska Divi- 
sion Group 3 BSB Carpentsrs 3. Y. Eckart and R. L. Sparks shall each be 
alloved one hundred sixty (:53) hours of pay at their respective straight time 
rate. ‘I 

FINDINGS: 

The Third Division qf the Adjustnent Board upon the whole record 
and all the evidence, ilnds that: 

The carrier cur carriers and the employe or employes involved in this 
dispute are respe;: ively carrier and employes within the meaning of the 
Railway Labor Act as approved June 21, 1934. 

This Division of the .Adjustment Board has jurisdiction over the 
dispute involved herein. 

Parties to said dispute waived right of appearance at hearing thereon. 

Between :!ay 1 -Ind “ay 26, 1989, outside forces constructed an addi- 
tion to the mezzanine in the Carrier’s diesel shop in North Platte, Nebraska. 
The Organization alleges that this work has customarily and traditionally been 
assigned to and performed by employees of Group 3 of the Nebraska Division 
Bridge and Buildilg Subdepartment and that Carrier, without giving advance 
notice as required by Rule 52, allowed the work to be performed by the outside 
contracting force of North ?latte Lumber Company. 
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The Carrier contends that it had no control over the disputed work, 
since the work area is leased by the General Electric Corporation, which 
contracted for and paid for the construction. It states further that due to 
the unavailability of manpower and the time element involved, the Carrier 
forces could not have performed this work had it been within their area oE 
r~~ponsibilFty. I: also states that a review of the payroll records shows 
that both Claimants were fully employed when the work was performed. 

Xule 52 rsads as follows: 

“RULE 52. CaNTPACTING 

(a; By Agreement between the Company and the 
General Chairman vork customarily performed by 
emplo;ers covered under this Agreement may be let to 
contrqctors and ??rfj>rmed by contractors’ Eorces. 
Howev?r ( wlcil work may only be contracted provided 
that ;?eci.il <<ills not possessed by the Company’s 
aployees, special equipment not owned by the 
compa1y, or special material available only when 
applied or installed through supplier, are required; 
or ;ihe” work is such that the Company is not ade- 
quateiy equipped co handle the work, or when 
emrr&.z”ncy time requirements exist which :lresent 
underxkings not :ontemplated by the Agr??ment and 
beyond the capacity of the Company’s forces. In the 
event :he Company plans to contract out work because 
of on? of the zriterta described herein, it shall 
notify the General Chairman of the Organization in 
writi:& as far in advance of the date of the con- 
tracting transaction as is practicable and in any 
event not less than fifteen (15) days prior thereto, 
except in ‘emergency time requirements’ cases. If 
the General Chairman, or his representative, requests 
a meeting to discuss matters relating to the said 
co”tracti”g tra”sactio”, the designated represen- 
tative of the Company shall promptly meet rith him 
for t:iat purpose. Said Company and Organization 
representative shall make a good faith attempt to 
reach a” understanding concerning said contracting 
but ii no understanding is reached the Company may 
“ever:heless proceed with said contracting, and the 
Organiratton may file and progress claims in connec- 
tion .5erewlth. 

(b) :;Jthing contained in this rule shall affect 
2rtor and existing rights and practices of either 
party in connection with contracting out. Its 
purpose is tu require the Carrier to give advance 
notice and iE requested, to meet with the General 
Chairman or his representative to discuss and ff 
possible reach an understanding in connection 
therewith. 

.77 



Form 1 
Page 3 

Avard No. 29431 
Docket No. MM-29477 

92-3-90-3-412 

(c) Vothing contained in this rule requires that 
notices be given, conferences be held or agreements 
reached with the General Chairman regarding the use 
of contractors or use of other than maintenance of 
way enployees in the performance of work in emer- 
genci~s such ds ir-cks, washouts, fires, earthquakes, 
tandjiides and iizilar disasters. 

(d) :&thing contained in this rule shall impair the 
Company’s right ~3 assign work not customarily per- 
foned by e,apto,ves covered by this Agreement to 
outs;;e COntC3ct~rS.” 

Xhile the Carrier ~r:ues first that it would not in any *vent be 
required to furn:jh adv~tnce ~~:ice because the Cwganization has not demon- 
strated its exclusive rights t> the work in question, this contention has been 
consistentiy reJ?:ted h:< Cn? Soard in a Long line of cases. Ln Third Division 
Award 28622, :-~e Sodrd ;c.ic?a: 

‘hater cdnsidsration of this matter, it is our 
viev wdt Third O:‘iision Award 23619, is dispositive 
,Jf chs instInt ~:asc?. Pursuant to Xule 52(a) the 
par:;ss hrlvr .i&r+id that ‘woik customarily performed 
by employees’ can jr contracted out in certain enum- 
erac~d instancei provided that the required advance 
noci:? is gwvis*d. Whether or not Carrier ultt- 
mately prevails >);1 the merits of the dispute, it is 
our :,nclusion tnat it may not make a pr~determin- 
ation on chc subject by ignoring the notice require- 
ment .xhen t!l?re ;s a valid or colorable disagreement 
as :a *ihether the rv~ployees customarily performed the 
work at issue. 3at was our conclusion in Award 
28613, as wit 1s Third Division Awards 26174 and 
23573.” 

The record in this case demonstrates a mixed practice on this prop- 
erty with respec: to the work in question. It has been performed by members 
subject to the Agreement in the past but has also been contracted out by the 
Carrier in the past. Thus, anile it could be contracted out under the pro- 
visions of Rule 52(b) and (d), the Carrier is required to give notice before 
doing SO. 

We turn :hen to the affirmative defense raised by the Carrier that lt 
had no control o’:?r the Alspared work. In determining whether the Carrier had 
control, we are ,,Jided by Third Division Award 28919, where the Board held 
that: 
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“...where Carrier retained significant control or 
the right of approval over the manner in which the 
track was to be constructed, operated or maintained, 
the Agreement was violated when no advance notice of 
the work was given and the work was within the Scope 
of the .Agreement.” 

The Carrier scdtes tiat GE leases that portion of the building in 
question and it f,Jrnished a letter from the GE Service Manager stating that 
the facility in questton is a GE-operated unit independent of the Carrier and 
that GE had contracted for and paid for the work. 

The record JievelJped in the property contains a letter from the 
General Chairman :,I the Carrier dated May 7, 1990 vhich states: 

“FJ ?ot*s From the April 4, 1990 conference in- 
dicate ::ou agreed to furnish a copy of the lease 
agreesent the Carrier purportedly has with the 
,. urnerai :.lrctric 3smpany. Further you informed me 
that ?neraL ?lecrrfc authorized and paid for com- 
plete?; the work Ln question, and that you would 
furnisn the documents verifying same.” 

Despite rjio oore wr!cten requests by the Organization, the Carrier 
did not furnish either d copy of the lease or the payment documentation. 

Since the Carrier did not produce any of this documentation during 
the handling of tie case on :he property, we are unable to ascertain whether 
or not the Carrier r?cained significant control or the right of approval lover 
how the new structure was to be constructed, operated or maintained. Since 
the Carrier has the burden of proving as an affirmative defense that it had !no 
control over the disputed work (see Third Division Avard 29017). we conclude 
that it has failed io cdrry its burden of proof and is in violation of the 
Agreement. 

The only remaining issue is whether monetary damages should be 
awarded. The record is undisputed that Claimants were fully employed and 
suffered no monetary loss as a result of the action claimed. Accordingly, 
Paragraphs 1 and 2 >f the Statement of Claim are sustained, but Paragraph 3, 
which requests a monetary remedy, is denied. 

A W A R D 

Claim sustained tn accordance with the Findings. 
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NATIONAL RAILROAD ADJUSMENT BOARD 
By Order of Third Division 

Attest: 
- Sxsz.Jtive Secretary 

Dated at Chicago, ILl:nois, ::is List day of October 1992. 


