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The Third Division consisted of the regular members and in 
addition Referee Dana E. Eischen when award was rendered. 

(Brochernood of !laintenance of Way Employes 
P.ARTIES TO ULSPUTE: ( 

(Znion ?acific Railroad Company 

STATEMENT OF CWIY: “Claim co: :he System Committee of the Brotherhood that: 

(1) The .+.rzwnrnt ias violated when, beginning September 1989, the 
Carrier began issuing: Dullrzl?s (Louisiana Division Bulletins LOU 00133, LOU 
00138, .\rkansas 3i./isi;,n .\Ri ciO340 - 00353, ARK 00359 - 00390, ARK 00337 - 
00339 and ARK UU33; - 003i‘i) wherein positions and gangs were advertised as 
‘seasonal’ (Carrirr’s iii? 3’20107 :IPR). 

FINDINGS: 

The Third i)ivision ‘~,i the Adjustnent Board :apo,n the whole record 
and all the evidence, finds :hat: 

The carrier or carrlsrs and the employe or rmployes involved in this 
dispute are respe:tively carrier and employes within the meaning of the 
Railway Labor Act ~(5 .ipproved June 21, 1934. 

This Di,I:iion of tne Adjustment Board has jurisdiction over the 
dispute involved Ixrein. 

Parties :3 said dispute waived right oE appearance at hearing thereon. 

On August 4, 1988, :he Worker Adjustment and Retraining Notification 
Act (WARN or “Plant Closing Act”) became law. Section B(a) of WARN directed 
the Department of Labor (DOL) to issue interpretive regulations for WARN. At 
the outset, the XIL emphasized the remedial purpose of WARN which was to pro- 
vide full-time employees. their families and communities sixty (60) calendar 
days advance notice oE an eapioyer’s reduction in employment levels. Section 
4 (1) of WARN pro,/idrs: 

“Sec. i. ?ViYPTI?NS 
Tiiis Act ihal: 2ot apply to a plant closing or - 

mass layotf if - 
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(1) the closing is OF a temporary facility or the 
closing or 1ayofE is the result of the completion of 
a particular project or undertaki?g a& the affected 
employees were hired with the understandtng that 
t!;eir employment iia~ limited to the duration of the 
factlity ,)r the ,jroject or undertaking;” 

(emphasis added) 

Although SectIon 4 ?xeapts temporary/seasonal projects Erom the 60 
day advance notice requirement. C,)n:ress incorporated the thrust of ;IARN ln 
the exemption--to provide ad,J.ancr LilEormation to employees about thetr future 
rmployment status. 7111s b.icQrsund inEormatton is pertinent the this dispute. 

On August 15, 1989, tie Carrier advised the Organization as follows: 

“Gsn:t?xn: 

.AS InfmJr?ldt ion, il future vacancies advertised 
through the celr?h,>nr btdding system, all gangs 
rstablijhed on ci isasonal calendar ;rLll have t!le 
notfficacion 1: ‘ii!S Is a ~scasonal gang.’ This will 
basicaLly lncit~.!e: Rail Gangs, Tie Gangs, Surfacing 
Gangs, &FE G.ings , e.cc. , or any gang that the Carrier 
dews agpra1)rlat.z vhen rstabltshed for a set dura- 
CiOLl. 

I ;iill ae gtad to discuss this vtth each of you at 
our nutaal convenl~nce:~ 

One of the General cha<rmrn took exception to the Carrier’s position and 
stated: 

“It seems the real reason the Carrier wtshes to 
make tils change, is to circumvent the law concerning 
the Plant Closing Act.” 

On September 13, 1989, the Carrier denied the General Chairwn’s 
allegation that the Carrier’s xotLce circumvented the Plant ClosLng Act, and 
agreed to discuss the matter :n conference. Carrier declLned to cemove the 
seasonal not!&? announcement irom gang bulletins and the Organization flied a 
claim of contract ~Lolatlon. 

For its part, the ‘?r~anizatLon cites Rule 11 of the Agreement which 
reads as Eollows: 
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“Rule 11 (a) New positions and vacancies vi.11 be 
advertised promptly and in any case IIO later than ten 
(10) days following the establishment of the position 
or date the vacaxy occurs. Temporary vacancies 
created by reaso;l :of a regularly assigned employe’s 
absence due to sic’w~ess or injury, or authorlzad 
leave >f absence rhen knoun to be of twenty (20) days 
or more duration dill, tf the vacancy is to be 
filled, be adverrised and assigned as ‘temporary 
vacancies’ in the same manner as other positions are 
adverclsed and ais<sned under the provision of this 
Rule ;1. ,4 vacancy created by assignment of an 
emplo?~: t? a temasurary vacancy vi11 not be advertised 
as a znporary vacancy, but the advertisement will 
ihow th? reason ior the vacancy. ‘hen the employe 
creac:ng a temporary vacancy returns, he will resume 
his rf<ular :x.slgnment, And the employe or employes 
*ho 53.1e moved 22 by reason of his absence wtll be 
requir?d to ~ili.z~;ace on the position to which 
previously ass.lAxed, iE the same is still in 
existence. Empl~yes assigned to temporary vacancies 
wtll ie subject to displacement by senior employes 
who have displacement rights.” 

Awording to the Or~anlzation, this dispute pivots on the Carrier’s 
refusal to remove the wordi>: “ieasonal amployment” from bulletins for tem- 
porary and permanent positions in Its Maintenance of ;iay Department. The 
Organization submits that R:JL? 11 sloes not provide fz,r the inclusior~ IIF such 
irording in the bul:attns, ark should the Carrter want to include such ver- 
biage, tt must be accomplished t:lrough negotiations. Further, the Organiza- 
:if>n asserts that there is no such thing as seasonal employment on the 
:Ifssouri Pacific iailroad. is Carrier is predominately a southern railroad 
Jhich is “relatively unaffec:rd by adverse weather conditions” such ds cold 
weather. 

Finally, rhe Organization restated that the Inclusion of such wording 
was the Carrter’s sttempt to “circumvent the requirements” for a 60 day notice 
prtor to LayoEfs as provided for by the PLant Closing Act. 

Carrier cites DOL regulation Section 639.5(c) which reads as follows: 

“(c) remporar;< employment. (1) No notice is 
required lf the il~sing is of a temporary facility, 
<or if rhe closing or layoff 1s the result of the 
completion of a ?artlcular project or undertaking, 
and :‘I< lffected employees were hired with the 
undecscandiny chat their employment was Limited to 
the duration of rie facility or the project or 
undertaking. 
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(2) Employes must clearly understand at the time 
of hire that their employment is temporary. When 
such understandings exist vi11 be determined by 
reference to employment contracts, collective bar- 
raining agreements, or employment prsctlces of an 
industry or a localfty, but the burden of proof vi11 
lie with the employer to show that the temporary 
Inature of the project or facility was clearly com- 
municated slwuld questions arise regarding the 
temporary 6mployxent understandings. 

::3! Employers in agriculture and constrwtion 
frequeltl? ‘Iire vorkers for harvesting, processing, 
or f3r work on -1 :r.*rtlcular butlding or project. 
Such ;i,rk ‘1,311 50 seasonal but recurring. Such vork 
f311; ~!!lder t’il,; +uemption lf the workers understood 
at the time they ‘were hlred that their vork was tem- 
pol-*r.J. Tn uncertain situations, tt may be prudent 
for ?nployers t’x clarify temporary work understand- 
inzs :n wrltlng irhen workers are hired. The same 
employers may also have permanent employees vho work 
on a variety of jobs and tasks continuously through 
most ,i the calendar year. Such employees are not 
incla.:d under rits exemption. Giving vrlttrn notice 
that 3 project tr temporary will not convert per- 
manent employment into temporary work, making jobs 
exe.n?t Erom WARN.” 

Accotdtng to the Carrier, there is no language in the Agreement 
generally, or In ?ule 11 spectfically, irhich prohibits the Carrier from 
including the term “seasonal” on gang bulletins. The CarrLer reiterated that 
it is cognizant :of the unique meaning of the term “temporary” ln the Industry, 
and was merely att.?mptlng to avoid confusion while striving to comply oith 
WARN. The Carrier further maintains that the Organization has failed to 
establish any rxle that vould prohibit the inclusion of language in Carrier’s 
“reasonable, good faith” attempt to comply with WARN. 

Pursuant Y the XL’s issuance oE final regulations, Carrier sought 
to determine their impact 01 Carrier’s operations and interactions with its 
various collective bargalning agreements including the Organtzation’s. Ger- 
mane to the Carrier, wer? WZ. comments addressing what employment falls In the 
“temporary” exception. DOL stated that certain industry practices are suffL- 
cient to put employees on notice of the work’s temporary nature, which would 
preclude the necessity of advance written notice about the temporary nature of 
the jobs. A crtt::al element qf WARN, according to the DOL. is that the 
employer communicatr :*n understandLng to the employees at the outset, that 
when the work is done, their jobs will cease. The Carrier concluded that the 
traditional, project speclflc nature of maintenance gang work Eel1 within the 
confines of the Se-.tion h(l) exception, and although Carrier determined ttit 
It technically did not need to provide this advance communication to Lts 
employees, Carrier opted to provide vritten notice, by way of gang bulletins, 
to avoid any misconceptton as to the permanent nature of such jobs. 
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while attenpting t3 develop bulletin language which would provide 
gang employees notice that their work was temporary, for purposes of WARN, the 
Carrter concluded that the aie of the word “temporary” would be inappropriate 
as that word is a term of arc wtth a particular meaning in the administration 
of the parties’ Qreement. r:l?rrfore, in an attempt to awl1 confusion, the 
Carrier opted to ose the fen “seasonal” to denote that the gangs are not 
permanent 1 

There is no disput- concerning the Eacts presented. Yowever, tt is 
incumbent upon :he Organlzarfon th*t it substantiate its clain of ,Ayreement 
vtolation by a ?reponder,2nce of the evidence. The Organization has failed to 
carry its burden in t:lis di~?,ate. 

This 9ar,i finds nothing in the language of the Agreement, past prac- 
tice, 3r law vhici~ ;>ronibi:5 :?e Carrier from including the word “seasonal” in 
the posting of I’~i:~:cnance of lay positlon bulletins. It 1s not for this 
Board to say ‘i:~rtner Carr;rr xidr a correct legal assessment c,f its exposure 
to possible 11,33itity ~undrr rhe statute; lt is sufficient that the record 
supports Carrier’s .333?r:lor of a good faith reasonable business judgment in 
an area where iti dlssrctlo\? :s not circumscribed by Agreement, practice or 
law. There is no Agr?emenc itipport for this claim and therefore it aust be 
denied. 

Claim denied. 

UATIONAL RAILROAD ADJUSTMENT BOARD 
By Order of Plird Division 

Dated at Chicago, tltinols, ihis 2lst day of October 1992. 


