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THIRD DIVISION Docket No. MW=29993

92-3-91-3-3386

The Third Divislon consfisted of the regular meambers and in
addition Referee Elizabeth C. Wesman when award was renduered.

(Brotherhood of Malntenance of Way Eamployes
PARTIES TO DISPUTE: (

(CSX Transportation, Inc. {(formerly The Chesapeake
ind Thio Rallway Company)

STATEMENT OF CLAIM:

"Claim of the System Committee of the Brotherhood that:

{l) The five (5) day suspension imposed upon R.A. Ferguson
for '...responsibllity {n connection with your falflure to properly
report personal injury to ¥Mr. Richard A. Ockerman and his violattion of
{improper lifting per CSX Safety Handbook Rule No. 902(c) while working
at Bridge No. 595.8 near Maysville, Kentucky on August 15, 1[990. ta#?
was unwarranted, without Just and sufflclent cause and based on
uoproven charges [Systen Flle C-D-7110/12(90-792) C0S].

(2) As a consequence of the violatf{on referred to [ Part
(1) above, the Clalmant's record shall be cleared of the chargew
leveled agalast him and he shall be coamapensated far all wage lo44
suffered.”

FINDINGS:

The Third Divislon of the Adjustment Board, upon the while
record and all the evidence, finds that:

The carrler or carrlers and the employe or eamployes [ivolrsed
in this dispute arce respectively carrler and employes within the
meaning of the Raillway Labor Act as approved June 21, 1934,

This Division of the Adj}udtment Board has jurisdlztioun over
the dispute Involved hereln.

Parties to sald dispute walved right of appearance at heacliag
thereon.

The Claimant has ecstablished and holds senfority as a Bridge
and Building (B&B) Foreman. On August 15, 1990, Claimant and hid4 .rew
were assigned to replace guard rails on Bridge No. 595.8 near
Maygville, Kentucky. They hegan work it about 6:00 A.M. with a crew
of five employees, Includiag B&B Mechanic Ockerman.
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Mr. Ockerman was assigned the task of operating an aiv drill
used for drilling pilot holes for bolts used to fasten guard rails to
the bridge. Approximately two hours after he began work, Mr. Ockerman
pulled up on his drill to dislodge it from a hole {n which (t had
stuck. Shortly after that exertion, he left his position and reported
to the Claimant that he felt a "twinge” in his back. No acclident
report was filled out at that time, and Mr. Ockerman continued

working, completing his tour of duty without incident. The following
day, Mr. Ockerman filled an {njury report.

On August 20, 1990, the Claimant was notified as follows:

"You are chdarged with your responsibility In
connectlon with your fallure to properly report
personal Llnjury to Mr. Richard A. Ockerman and his
violation of iaproper lifting per CsX Safety
Haadbook Rule No0.902(c) while working at Bridge No.
595.8 near Maysville, Kentucky on August 15, 1990.

Arrange to attend Investigation to be held in
Conference Ra0m 'A' 935 7th Avenue, Huntiangton, WV,
September 4, 1990 at 3:00 p.m

Arrange for representative and/or witnesses LFf
g0 desired.”

Following the hearlag, Claimant was not{fied on Septeaber 13,
1990 that he was belinyg assessed "flve (5) days actual suspenslon
beglaning September 24, and ending September 28, 1990." The
Organization appealed the disclpline on September 20, 1990. That ’
appeal was declined by the Carcrler on October 15, 1990. The
Organizatlon then appesled up to and Includlng the highest Carcier
officer authorized t> handle such matters. The claim was ala>
discussed In conference aon April 5, 1991, after which 1t remaled
uaraesolved. Accordlingly, it i3 properly before the Board for
ad judlcation.

[t {s the poslilon of the Carrier thdat (ts General 3Fafaty
Rule #40 13 clear and unequivocal. Rule #40 reads ln pertinent padart
as follows:

"An employee, !f physlcally able to do so, must make
an {mmedlate oral and written report to the
supervisor »>r eaployee 1in charge of any personal
{anjury suffered while on duty or on Company
property. ‘!'pon recelpt of such report, the employee
In charg~ »»r the gupervisor must make a proapt
writtea rep3pact of the Lajury....”

The Carrier 1,t=+4 that the Claimant admitted at the
investigatory heari 1y that Mr. Ockerman had reported his Llnjury on
August 15, 1990. Iv it{ght of the lmportance of reporting injurles aad
in view of the Claimant's years of experience as a foreman, there |3
no excuse for his fallure to f{ll out a timely injury report. Thus,
Carrier malntalans that the discipline assessed was appropriate and
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should be left undlisturbed.

For its part, the Organization maintatns that nelther
Claimant nor Mr. Ockerman felt there was a "reportable” Injury until
Mr. Ockerman returned to Wwork on August 16, 1990. It notes that when
the Claimant asked Mr. Jckerman on August 15, 1990 "{f he was golng to
be alright and he said yes.” When Mr. Ockerman finally acknowladged
his 1injury the following day, Claimant filed an Injury report as
required by Carrier's rules. Accordingly, there Ls ne basis upon
which to discipline Claimant, and Carrier’'s assessmeat of the five-day
suspenslon should be overturned and Claimant made whole for wages
lost.

[t has been establlshed on the record before the Board that
the Claimant has had conslderable experience as a foreman. Moreover,
he testified at the lavestlgatory hearing that Mr. Ockerman tnsld hiam
"he had hurt his back a4 llttle bit, and was achiang” after atteaptling
to dislodge his drill. <Claimant apparently made a judgment that,
because Mr. Ockerman was able to return to his job, it was unnecessary
to report the lattecr's injury. The language of Rule 40 {3 clear and
unambiguous. “Upon receipt of such report [of an injury], the
employee Iin charge or the supervisor must nake a prompt written report
of the Iajury....” Clailmant's fallure to report Mr. Ockerman's (njury
on the day it occurred was :clearly {n violation of that Rule.
Accordingly, the Board ss2es no reason to dlsturb Carcler's addessment
of discipline.

A W ARD

Claim dentied.

NATIONAL RAILROAD ADJUSTMENT 4$94%0)
By Order of Third Divislona

Attest:

-

r - Executlve Secrectary

ancy J.

Dated, at Chicage, !llfinois, this 7th day of December 1992.




