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The Third Division cousisted of the regular members and in addition Referee 
Herbert L. .\larx, Jr. when award was rendered. 

(Brotherhood of >Iaintenance of Way Employes 
P;\RTIES ‘T-E: ( 

(CSS Transportation, Inc. (former 
( Louisville and Sashville Railroad Company) 

STATEYENT OF CL:4131; 

“Claim of the System Committee of the Brotherhood that: 

(1) The Carrier violated the .igreement when it failed and 
refused to allou Track Repairman J. E. Bradley to esercise his seniority 
in the displacement of a junior employe on the Mobile Subdivision on 
January 21. 1991 [System File 14(3)(91)/12(91423) LNRj. 

(2) .~IS a consequence of the violation referred to in Part (1) 
above, Track Repairman J. E. Bradley’s seniority shall be restored to the 
appropriate roster standing on the >lobile Subdivision with all benefits 
unimpaired and he shall be compensated for all wage loss suffered 
beginning January 21, 1991 and continuing until the violation ceases.* 

The Third Division of the Adjustment Board, upon the whole record and all the 
evidence, fmds that: 

The carrier or carriers nod the employee or employees involved in thtr dispute 
arc respectively carrier and employee within the meaning of the Rsiiway Labor Act, as 
approved June 21,193-t. 
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.This Di\kioo ol’thc .\dju~tment Uorrrd Ius jurisdiction over the dispute involved 
herein. 

Parties to said dispute \)cre gi\ro due notice of hearing thereon. 

Prior to the date of tbis dispute, the Claimant, holding seniority in the Track 
Subdepartment, \rns furloughed from the Pensacola Subdivision. Thereafter, he was 
allowed work on the .\lobile Subdivision. w here he worked for several months, at which 
time the Carrier abolished the u,:ir~g to N hich he was assigned. 

.At the time of the gang abolishment in 1990, the Claimant states he and three 
other employees rrere ~d\ised by their Foreman that the Roadmaster bad advised that 
the “cut-off forms” ltere uoavaillble, but that the employees should sign a “piece of 
yellow legal pad.” .-\ccordiog to the Claimant, the Foreman stated this would be 
“forwarded to the office,” in place of cut-off forms, which are required if employeea are 
to retain recall rights. This \ras attested to by a written statement signed by the 
Claimant and four other employees (i- the Form). 

On January 21, 1991. s .\lobile Division Tie Gang was established. An employee 
junior to the Claimant, who had been cut off at the same time as the Claimant, was 
recalled for this oe*ly created Tie Gang. C’oder Rule 22(b) the Organization argues 
that the Carrier improperly failed to recall the Claimant. 

The Carrier denied the claim by stating (a) the Claimant failed to complete the 
necessary cut-off form; (b) the recalled junior employee bad done so; and Q the 
Roadmaster denied that be had ever authorized the use of the yellow legal pad in place 
of the usual procedure. 

The Carrier urges that this varying allegation of fact is suffkient to require the 
Board to dismiss the claim, based on an irreconcilable conNet as to what occurred. 
Tbere is ample precedent for this positioa, assuming the absence of any addltioarl facts. 
The Carrier, however, must be faulted on two bases. In its response during the chim 

handling procedure, the Carrier stated: 

II . . . our investigation included a copy of a handwritten statement by [the] 
Roadmaster.. . wherein be emphatically refutes these contentions. [The 
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Roadmastrrl SUICS that a cut-off notice was issued to the employees and 
they did in faclsign that cut-offnocice.” 

The record shows. ho~re~er, no cop! of such “handwritten statement.” Certainly, 
it was the obligation of the Carrier to probide such statement to support its otherwise 
undocumented contentiou. la addition. even if the Carrier’s characterization of the 
Roadmaster’s \~iew is accepted, it simply states “the employees” (including the 
Claimant?) did sign cut-off forms, \\hich \rould have qualified the Claimant for recall. 

Second, the Carrier states that the recalled employee signed a cut-off form, but 
again it provided no proof of this by producing a copy of the form. 

On this basis. the Board is clearly entitled to accept the Claimant’s version, 
particularly in view of the Foreman’s signature on the written statement submitted by 
the Claimant and the other employees. 

IO sum. if the Carrier makes an af?irmative defense, it is obligated to provide 
more than a mere allegation trithout documentation. Because the Claimant’s seniority 
was disregarded, the Board must sustain the claim. 

Claim sustained. 

ORDER 

This Board, after consideratioo of the dispute ideotified above, hereby orders that 
an award favorable to the Claimant(s) be made. The Carrier is ordered to make the 
Award effective oo or before 30 days following the postmark date the Award is 
transmitted to the parties. 

XATIONAL RAILROAD ADJUSTMENT BOARD 
By Order of Third Division 

Dated at Chicago, Illinois, this 4th day of March 1997. 


