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The Third Di\ i>iuu cuu,i>[rd of’ the regular members and in addition Referee 
Herbert L. liars. Jr. !I hcu AM :lrd I! 3s rendered. 

, I’r;111~1)urt:lfiun~Colltnlunicatioas lnternatioonl Union 
;\ 1 P RT 

I Drl:l~~:rre xnd Iludson Railway Company 

“Claim of the S!sretu Committee of the Organization (CL-11029) that: 

The following cluing is hereby presented to the company in behalf of 
Claimants listed ou .\tt3chmrut ‘.I’. 

(a) The (.‘drrizr \ ioltitcd the Clerks’ Rules Agreement effective 
September 26, IWO, p>rticuldrly Rules 11, Appendix I and other Rules, 
when commencing on or about January 18, 1993, it assigned duties to the 
Claimants listed in \ttachment ‘A’ and failed to meet with the 
organization (0 discuss the rstes of pay for each of the Claimant’s 
positions. 

(b) Claimants should now each be allowed eight (8) hours 
punitive pay based on the pro-rata hourly rate of S13.84, commencing 
January 18, 1993 and continuiug for each and every respective workday 
thereinafter, 11 hours a day, 7 days a week until this violation is corrected. 

(c) Claimants were required and responsible to assume the 
additional primary duties from Grade III positions, onto each of their 
respective positions and should have bad the rates of pay for s8me 
reviewed for a rate adjustment, as required by Rule 11. 

(d) That in order to terminate this claim, the Carrier must meet 
with the Organization to address the rate of pay for each of the Claimant’s 
positions and make the necessary and appropriate adjustmenta to same. 
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le) TIltit AU>~ >jr>re:rstr3 employe filling a regular assigned 
Claimant’s position. must be cou&kred as a Claimant in this claim, on the 
respective dates so lilliug ,uch position. 

(9 This chrim IUS been presented in accordance with Rule 28-t 
and should be ~llo~~rd. 

Cl?) .\dditiontilly. Carrier violated Rule 28-2 when the claim was 
not timely denied at the iuitiai level.” 

The Third Division of the .\djustment Board, upon the whole record and all the 
evidence, tinds that: 

The carrier or carriers and the employee or employees involved in this dispute 
are respectively carrier and employee within the meaning of the Railway Labor .k.t. as 
approved June 21, 1934. 

This Division of the .4djusttueot Board has jurisdiction over the dispute involved 
herein. 

Parties to said dispute were given due notice of bearing thereon. 

In this dispute the Organization argues that the claim must be “allowed as 
presented” because of the Carrier’s failure to meet the time limit in its initial response. 
The Carrier, in a letter to the Board subsequent to the parties’ pmentntion of 
Submissions, contends that this is a “new argument” and may not be considered by the 
Board. The record shows the Carrier is in error. The issue was discussed in the on- 
property claim handling correspondence from the General Chairman to the General 
Manager. The Carrier acknowledged and responded to this point at length in ita 
Submission to the Board. Rather than being “new,” the time limit argument WU fully 
explored. 
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Rule 3-2 pro\ ides ill pcrtinrnt p:lrt 9s follo\+s: 

“(a) . . . Should :~ny such claim or grievance be disallowed, the 
Carrier shall. \\ithin sisty (GO) da!s from the date same is filed, notify 
\\hoever filed the claim or grievance (the employe or his representative) in 
writing citing the rcosons for such disollomonce. If not so notified, the 
claim or grietoncc sh:IIl be :~llo~red as presented.. . .” 

The undisputed f;lcts tire 3, follosrs: The initial claim was dated >farch 12 and 
was received by the Carrier uu \Iarch 1% 1993. The Carrier responded on .\lay 11 by 
Federal Espress. I\ hich repI> Otis reccitcd bx the Organization on .\Iay 18. 

The Organization coutends that more than 60 days elapsed from March 12 to 
Jlay IS, thus allegedly excredi;lg the time limit set io Rule 28-2. The Organization 
presented a series of .\b+~lrds concluding that the time limits set by Agreement of the 
parties must be strictI! obsrrxed. 

The Board has no difficulty in concurring \rith this principle. It is essential, 
however, to place 3 precise defmition on when a claim is “fded” and the obligation of the 
Carrier to “notify” the Organization. (Procedures in many other Agreements utilize 
more precise language.) tlere. the Board follo\\s the generally accepted view that tiling 
means the receipt of the cldiru by the Carrier, because the Carrier can hardly be 
espected to take on: action until the claim is actually in hand. Likewise, “notify” is 
generally accepted 3s the dote M heu ti reply is sent to the Organization in normal fashion 
(here, by Federal Express). There were no undue delays either in the transmission of 
the claim to the Carrier or of the reply to the Organization. Thus, the Carrier’s 
response was timely in that the reply was dispatched well within the 60-day limit (March 
18 to Slay 1-l). 

A to the merits, the incident leading to the claim was the Carrier’s announcement 
by bulletin on January 14, 1993 that Transportation Clerks (the Claimants herein) are 
responsible “to make whatever calls are necessary to till the position that will be vacant” 
when a Yardmaster or Transportation Clerk marks off from duty. This was a p~tth 
of the work formerly performed by Crew Dispatchers, whose pay rate is higher than that 
of Transportation Clerk. 
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The Organiation relies on Kule 11 which calls for setting rates of pay, etc. by 
agreement of the General Chairman and the Carrier. Rule 11, however, applia ody 

when “a new position is created.” The Board concludes that the requirement to fmd 
replacement for an absent emplo>~ee does not constitute a “new position.” Further, a 
review of the range of duties assigned to Transportation Clerks and Crew Dispatchen 
does not demonstrate that the Claimants have been assigned higher skilled work by tbh 

single assignment or that their positions have been significantly changed. 

Claim denied. 

This Board, after consideration of the dispute identified above, hereby orden that 
an award favorable to the Claimant(s) not be made. 

NATIONAL RAILROAD ADJUSTiMENT BOARD 
By Order of Third Division 

Dated at Chicago, Illinois, this 4th dry of March 1997. 


