Award Number 42
Docket Number TD-38

NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Honorabie Paul Samuell, Referee

PARTIES TO DISPUTE:
AMERICAN TRAIN DISPATCHERS ASSOCIATION
THE CHESAPEAKE AND OHI0 RAILWAY COMPANY

DISPUTE,—* Shoulq the requests made by Chairman €. B. Duke upon the
management of thig carrier, under dates of September 22, 1933, August 14,
1U34, and Septeniber 10, 1934, to restore certaln train dispatcher positions in
the Pern, Indiana, office have beent and be now complied with?"

FPINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that :

The carrier and the cmployees involved in this dispute are respectively
cuarrier and cmbloyees within the meaning of the Railway Labor Act ag
approved June 21, 1934,

GAn dgreement exists between the barties bearing effective date of Fehruary
16, 1927,

The parties to said dispute were given due notice of hearing thereon,

The opinion of Honorahle Paul Samuell, Referee, is attached hercto and made
a et of this award.,  (See Appendix A)

AWARD

Case dismissed for want of jurisdiction.
By Order of Thirq Division;
NATIONAL RAILRoAD ADJUBTMENT Boakp,
Attest; '
II. A. JoBNSON,
Secretary.
Duted at Chicage, Illineis, this 20th day of May 1835.

APPENDIX A
OrINioy IiH TD-38
Paul Samuell, Referee, May 27, A. D, 1935.

QUESBTION INVOLYED

The statement of J. @. Luhrsen, President of the American Train Dispatchers,
Association, in u leiter to H. A. Johnson, Secretary Third Division of the Xa-
tional Railroad Adjustment Board, duted December 22, 1934, succinctly siuater
the controversy involved:

¥ The question involved is a dispute which has arisen out of a grievanei:
over the refusal of the representatives of this carrier to restore two train
dispatcher positions in the Peru, Indiana, dispatching office which were
dliscontinued, effective September 1, 1932, which action did then and deos
now reqaire the remaining train dispatcher on each of the two shifts te
assume and discharge the duties angd responsgihilities which heretolore had
been, and now shounld be, shared by two train dispatchers on each of the
shifts Involved.”

POSITION OF THE CARRIER

It is contended by the carrier reprezentatives that the National Rail-o:aﬂ
Adjustment Board has no Jurisdiction of the digpute for {he reason thn: thin
dispute is not such a * grievance” as to fall within Seciion 3 (i} of the Lail-
way Labor Act as amended June 21, 1934, in that said alleged grievance is not g
¥lolation, misinterpretation, or misapplication of the agreement between the

(49)



20

carrier and the employee involved; that under said Section the Adjustment
Boqrd has jurisdiction only of disputes arising out of violation, misinterpre-
tat,m_ﬂ, or misapplication of agreements Deiween the carrier and employee con-
Cerning the rates of bay, rules, or working conditions; that the disputed
question or griecvance hefore the Board does not grow out of the interpretation
or application of the agreement concerning the rates of pay, rules, or working
conditions, and, theretore, the Adjustment Board is without Jurisdiction ; that
the question should be submitted to the Mediation Board as provided by See-
tion 5 (a) of said Act,
POSITION OF EMPLOYEE

It iz contended by the representatives of the employee that the question
invelved is such g grievance as fally within Scetion 3 (i), and that thig Ad-
Justment Board should, therefore, entertain jurisdietion and decide the disputed
matter on the question of faet as made by the record.

FEDERAL STATUTES INVOLVED

Two Sections of the Railway Labor Act of June 21, 1934, appear to be in-
volved, Ssection 8 (i), which defines the jurisdiction of the Adjustment Board,
provides as follows:

“(1) The disputes between an employee or group of employees and a
carrier or carriers growing out of gricvances or out of the rules or working
conditions, including cases rending and unadjusted on the date of approval of
this Act, shall be handled in the usnal manner up to and including the chief
operating officer of the earrier designated to handie such disputes; but,
failing to reach an adjustment in this manner, the disputes may be referred
by petition of the partics or by either party to the appropriate division of
the Adjustment Board with a full statement of the facts and all supporting
data bearing upon the disputes.”

Section 5 (a) (b) defines the Jurisdietion of the Mediation Board as follows :

“(a) A dispute concerning changes in rates of pay, rules, or working
condlitions not adjusted by the parties in conference,

“(b) Any other dispute not referable to the National Adjustment Board
and not adjusted in conference between the barties or where conferences
are refused,”

A careful reading of these Sections by one unfamiliar with the Railway
Labor Act with its history and ramifications leaves one’s mind in a quandary
as to whether the jurisdiction of the iwo Boards is separate, distinet, con-
clrreitt, or overlapping. In the very abie Briefs and exhaustive Arguments sub-
mitted in this case it is not contended by either side that the Jurisdictions
are concurrent or overlapping, and, therefore, we are constrained to give
consideration to the theory that the Roards have separate and distinet juris-
dictions, and the question must be decided ag to which Board has jurisdiction
of the question involved., Much reference has been made by both parties to
testimony introduced at the hearings before the Committee on Interstate Com-
merce in the United States Senate and the House of Representatives as well
as two annual reports of Wulker D. Hines, Director General of Railroads, to
the President of the United States in the years of 1919 and 1920, Thig has
required much time and effort on the part of the Neutral Referee. It appears
that the two chief proponents of the Bill before the Interstate Commeree Com-
mittee were the Honorable Joseph B. Eastman, Federal Coordinator of Trans-
portation under the Emergency Transportation Act, and Honorahle George
M. Harrison, President of the Brotherhood of Railway and Steamship Clerks,
Freight Handlers, Express and Station Employees who spoke at length in
support of the Bill. .

It is indeed interesting as well as enlightening to follow the history of social
legisiation ag it concerus Railvoad employment beginning W:ith the Brdman Act
in 1898, later superseded by the Newlands Act in 1913, which was followed by
the Federal Control of Railways beginning in December of 1917, which ereated
an Adjustment Board in the Division of Laber in 1918, and the return of
Railroads to private control, the adoption of the Esch-Cummings Act in 1920,
creating fhe Railroad Labor Act of 1926, which was amended on Junc 21, 1934.

Gradually but persistently has Congress advanced toward the goal of uninter-
rupted commeree, and the right of collective bargaining, and the prompt and
orderly settlement of disputes between the carrier and employee concerning rates
of pay, rules, working conditions, grievances or disputes growing out of the
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interpretation or application of agreements covering rates of pay, rules, or
working conditions betwee nthe carrier and employee (Section 2).

While it is not within the province of thiz opinion to cominent upon the
policy, the merits or demerits of the cnactments of Congress, yet I cannot
Tefrain from observing the apparent lack of interest displayed by members of
the Committee in both the House and Senate in the consideration of the Bill.
Apparently 1t was assumed that the bill would be reported favorably and pass,
with the result that the criticisms were few, and many refinements were
omitted. The authors of the Bill would doubtless have been alded greatly had
the Bill been criticised severely during Committee hearing. DBe that as it may,
Bill H. R. 7650 became the law of the Federal Government, and we must deal
with it in its present forms and as written upon the Statute books.

To my mind there is ambiguity in Sections 3 (1) and 5 (a) and (b). If the
word “ grievances ” in Section 3 (i) is to be interpreted in its widest scope, then
the words which follow, “or out of the interpretation or anpplication of agree-
ments concerning rates of pay, rules, or working conditions ” are superfluous.
A “grievance” in its widest inferpretation embraces a ground of complaint, &
cause of annoyance which may be just or imaginary. Any person may claim
to be aggrieved even though without foundation. An cxample—uassume that the
digpatchers in the Mississippl Valley would claim the weather in July and
August to be unbearable, and demand double pay for last year and a shorter
future schedule. Obviously it is a grievanee, as well as a dispute, which
involves the change in working conditions. Section 5 {(a) requires that such
dispute shall be referred to the Mediation Board, yet because one of the dis-
putants has arbitrarily called the dispute a “ grievance » should the matter be
referred to the Adjustment Board? I am of the firin conviction that it should
not. Several reasons impel such a conclusion, In the first place, Scction o (a)
definitely provides that the services of the Mediation Board shall be invoked
in a dispute concerning changes in working conditions when not adjusted by
the parties in conference. Seccondly, paragraph (b) of the same Section provides
that the Mediation Board’s services shall be invoked in any other dispute which
is not referable to the Adjustment Board.

Every dispute must be considercd as a grievance by one gide or the other
when the word “grievance” ig interprefed in its widest sense. Therefore, I
am led to the conclusion thai there are disputes or grievances which Congresa
intended should not be “roferre@” to the Adjustment DBoard because of the
ianguage used in Section H (h). There must be some limitation placed upon
the word “grievance” by Congress. It may be asked what is thaf limitation,
and to me it seems that the language in Section 3 (i) admits of only one con-
struction, and that is that grievances which flow from agreements concern-
ing * * * working conditions shall he referred to the Adjustment Board.
It must be admitted that the language used in the Act is not identieal with
this interpretation, yet Congress has seen fit to provide that there are disputes
or grievances over which the Adjustment Board shall not take jurisdietion, and
gsomewhere in the indefinite language used in Section 3 (i) a line of demarca-
tion must be drawn. After much study of the above Sections, and realizing the
awkwardness of the language, I read with much jnterest the comment made by
the sponsors of the Bill before the Committee. I guote the language of the
Honorable Joseph B. Eastman before the House of Representatives, at page 47:

« Tt provides for the creqtion of a national adjustment hoard to which un-
adjusied ‘ disputes hetween an employee or group of employees and 4 carrier
or carriers growing out of grievances or out of the interpretation or appli-
cation of agreements concerning rates of pay, rules, or working conditions’
may be referred. Please note thatl dispuies corcerning changes in rales of
pay, rules, or working conditions majy not bhe so referred, but are to be
nandled, when unadjusted, through ihe process of medigtion. The national
adjustment board is to handle only the minor cuses growing out of griev-
ances or out of the interpretation or application of agreements, Provision
is also made so that deadlocks will be impossible. When the regular mem-
bers, who will be equally divided between the two sides, disagree, they must
eall in a neutral member appointed by the mediation board to decide the
case,”

and again at page 48 he stated:

I also have the feeling that the national board will have a very distinet
advantage, because it can establish certain precedents of general application
which should furnish a guide for deciding cases locally.”
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and again the collogquy :

“Mr. Cooper. That is what I mesan.

“Now, it does not meqn that all disputes that might arvisc between o
carricr and the employeces ig going to go to this Naifonal Board of Adjusi-
ment, does itg

* Commissioner EBastman. No, gir.

at page 58:

* Commissioner Kastman, Yes; and if 45 my understanding that the em-
ployees in the case of these minoy gricvances—and that i8 all that can pe
dealt with by the aedjusiment board * =* ¥,

at page 64:

* Commiissioner Rastman, My, Cooper, do not make any istake about
this: You have referrved to wages. The whole matter of working rules and
conditions is not within the jurisdiction of this adjustiment board, They
huve no right o determine what the working rules shall be. It is only
the interpretation of whatever rules are agreed wpon., It is o question of
interpreting them, It is minor matterg of that kind, and not the guestionsg
either of wages or of working rules, The busic matters are Ieft for the
processes of mediation.”

I also quote several observations made by Mr. George Harrison, who likewise
Supported the Bill asg adopted. 'The following testimony is taken from the
Hearing ¢f the Committee of the House of Represeutatives on 1. R.-7650, at
bage 80, and in the discussion of the various feafures he SayS:

“The next general question covered by the det is {hat of estublishing
machinery to settie coniraversiecs that grow up boficeen management and
employees over the MCARING oy the allocalion of the contracis that have
previously been, made. Now, as a brief explanation of the character of
thoge disputes, they might very weil concern a man’'s seniority, whether or
no his date is the broper date; might yery well concern whether gp no he
has been paid the proper amount of compensation for a particulur class of
work performed, as the contract provides shall he paid, It may very well
concern the separation of an employec from the service, whether or no he
has been unjustly dismissed. It very well may concern the promotion of
a4 man, whether he should have been accorded brommotion, in accordance
with hig ability and his seniority in keeping with the rules of the contract ;
whether or no he was laid off in hig seniority order: if le had not been
taken back in hig Seniority order.”

At puage 81, Mr. Harrison further states:

“ 8o, out of all of that experience ang recoguizing the character of the
services given to the people of this conntry by our industry and how epsen-
tial it is to the welfare of the country, these organizations have come to
the conclusion that in respect to these minor-gricvance cases that grow ouf
Of the interpretaiion and/or application of the contracts already made that
they can very well permit those disputes to be decided, if they desire to
Progress them, to he decided, by an adjustment board. Should this set
supply that machinery, it provides for a natiohul board consisting of 18
lahor Tepresentitives and 18 managenient representaiives, a total of 34,
Those reprezentatives are te be compensated by the parties that they are
to represent.”

And again, before the Senate Committee, we find Mr. Eastman commenting upon
the Adjustment Board as follows (page 158) :

“The Board would net handle major issues relative to wages, rules, aml
working conditions. All that it would handle woitld be minor jssigey relating
to the interpretation of such rules ax exist and to grievances of empiloyees
under the estahlished rales.”

iry correctly read and interpret the testimony of the sponsors (and perhaps
authors) of the vregent Railway Labor Act, it was theip opinion that the
language Supports the theory that the Adjustment Board has no jurisdiction of
working rules and conditions, nor shall it determine what the working ruales
shall be, but that it shall have only the right of interpretation of whatever rules
are agreed upon, and that basic wmatlers qre tefl for the processcs of wmediation.
It is indeed unfortunate that the law as written does pot Xpress the meaniug
and intentions as clearly as the gral statements of these emilent gentlemen, ansd
while their statements are by ne means conclusive, they ale, nevertheless,
persuasive in view of the ambiguity centained iy the Railway Lahor Act.
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Mr. Lubrsen’s statement as quoted on the first page of this opinion, together
with Chairman Duke’s s{atement in thig record: “ We are well aware of the fact
that there is no violation of an agreement in your diginclination to restore any
of these positions 7, and a study of the Schedule of Wages and General Regula-
tions for T'rain Dispatchers as exists between the ‘Frain Dispatchers and the
Chesapeake & Ohio Railway Company convinces me that no interpretation of
rules or agreement concerning working conditions is involved in this dispute
or grievance, although I do find that the Schedule or agreement containg many
provigions as to working conditions, nothing sufficiently related, however, to the
question involved in this case to permit an interpretation of rules.

It is my opinion that the Interpretation of the contracts or rules between the
employer and employee heretofore or hereafter eéntered into is the jurisdietional
foundation of the Adjustment Board. These questions are minor as compared
with the making of working rules, establishing working conditiong, or agreeing
upen wages, all of which are basic matters and left to the processes of the
Mediation Board.

The question of restoring two train-dispatcher positions on a given Division,
in the absence of an agreement or rule relating to an agreement or rule relating
to the matter, is a question over which the Adjustment Board has no jurisdiction,
While it is true that the dispute or grievance concerns only two positions, and
which may be considered minor, yet the principle involved establishes a prece-
dent which is basie and far-reaching. To recognize this dispgte from a juris-
dictional standpoint would, in my humbile Jjudgment, open the door to future
disputes which, under the cloak of a grievance, are in truth and foet working-
condition preblems which are not governmed by rules or contracts, and thus
permit the Adjustment Board to supersede the functions and duties of the
Mediation Board.

I, therefore, hold that this Board is without jurisdiction to consider the
question and dispute raised in Case No. TD-38.

(Signed) Pavur SaMUELL,
Referce,



