Award Number 54

Docket Number TD-57
NATIONAL RAILROAD ADJUSTMENT BOARD
Third Division
Paul Samuell, Referee
PARTIES TO DISPUTE:
AMERICAN TRAIN DISPATCHERS ASSOCIATION
NEW YORK CENTRAL RAILROAD COMPANY

DISPUTH.—« Contention by the train dispatchers ihat lhanagement viglated
the intent of Article 1V—(e) current Agreement on Rules, when, without seek-
ing or obtaining an agreemient to waive the application thereof, ordered a train
dispatcher, in addition to hix regular dispatching territory, to also handle the
territory of another dispatcher so as to enable the latter to he off duty on hig
weekly rest days, and that the truin dispatchers who, under the rule, would
have worked in Place of the dispatcher off duty be compensated for the wiage
loss suffered by them by reason of the dispatehing territories being doubled
tor reliel purposes.”

FINDINGS.—The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds that -

The Carrier and the eraployees invelved in this dispute are, respectively,
carrier and employees within the meaning of the Railway Labor Act, as ap-
proved June 21, 1934,

This Division ot the Adjustment Board has jurisdietion over the dispute
involved herein,

The opinion of Paul Samuel, Referee, is atiached hereto and made a part
of this award {see Appendix ¢ ).

" The parties to said dispute were given due notice of hearing thereon. Heary-
ing was had on March 14, 1935, and later the Division was unable to agree
upon an award on the merits of the case because of a deadlock, Pan) Samuell
was selected as Referec to sit with the Division and make an award.

This is an ex parte submission and the enmployees’ “ Statement of Facis»
reads :

“ARTIOLE 1V~ (¢) of the current Agreement reands: ¢ Tle doubling of terri.
tory for relief purposes shall not be permitted.’

“ Mondays had been, and wus on December 26, 1932, and on January 2,
1933, the Tegularly scheduled weekly rest day for the train dispatcher 0s-
sizned to dispateh traing on the territory commonly known as territory
{C), Rochester Division, and on such rest days that dispatcher wis, by
schedule, relieved by a rest day relief dispatcher in accordance with the
rules {Article 1V-aj) reading:

“‘Kach regularly assigned train dispatchier * #*  » will he allowed
and required to take one day off per week as » rest day * * &

“Section (b) of the same Article reads:

“*The Company will designate an estublished rest day for each Position
In accordance with the foregoing section * # "

“ Insteid of permitting a reliefr dispatcher to work dispatching territory
(C) on the days ubove shown, and withont seeking or obtaining an agree-
ment with the ebresentatives of the orgunization to waive the application
of Article IV—(e), management instructed the trick dispateher handling
the other dispatching territory to alse handle territory (C) on those days,
hecause of which the digpatcher who otherwise would have relicved the
dispatcher on territory (C) suffered 5 monetary loss,”

The earrier makes no © Statenient of Factg " but sets up the cortention thar
Monday, December 26, 1932, and Monday, January 2, 1933, being observed a8
holidays the business was light, and the territory being doubled on the pre.
ceding Sundays, as usual, the Sunday assignuent was not #plit on thege
Monduys, and therefore there was no violation of Rule Iv- (e).
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The _:':ssigmuents of the two districts in question ave:
Ontarie District-Charlotte Branch and Balls Road (B), 8 A. M. to 4
. M. week days only and in addition takes over the Auburn Road and
L’eanu_t ((_3) Di_strict for one hour each week day. Auburn Hoad and Pea-
nut District (C)—7 A. M. to 3 P. M. week days, and on fundays handles
both territories—8 A, M. to 4 P. M.
A rext-day rellef assignment regularly includes the relief of the dis-
patcher on the Auburn Road and Peanui Distriet each Monday.
The Referee iz of the opinion, in which a majority of the Third Division ¢on-

rurs, 'thai:, tllF{ tlis?atching territory was doubled by the carrier on the dates io
guestion in violation of Rule 1V-(e) of the Train Dispatchers’ Agrecment.

) AWARD
Claim sustained.
By Order of Third Division:
NATIONAL RAILROAD ADJUSTMENT BoARD.
Altest:
. A. JOHNSON,

' Secretari.

Dratedd ut Chicago, Ulineis, this 25th day of Juue 1935.

APPENDIX A

orlvioy Re TD-55, TD-56, TD-57, (L-63
Paul Sumuell, Referee. May 27, A, D, 1935,
QUEN1ION INVOLVED

Hag this Adjustment Board jurisdiction of disputes beiween employer and
employee uniler the following general stutement of facts?

While the Railway Lahor Act of 1926 was in effect, four disputes involving
sepiority, violation, or other interpretation of rules or confracts arose between
the employer and employee. These disputes were duly commenced in acecord-
ance with the practice and the law then in effect ; that is to say, they were
subhmitted in writing to or taken up in conference with the proper officers of
the Division, and failing of agreement were carried to the System Roard ot
Adjustment, and after failing there, transferred to the Board of Mediation
where conciliation wus attempted, but again failed. Whereupon arbitration
wag offered by the Board of Mediution, but carrier declined to arbitrate. The
Board of Mediation then advised parties that all practical remedies provided in
the 1926 Railway Labor Act had been exhausted in an effort to adjust the
i Qifferences in mediation » without effecting a gettlement, and, therefore, the
mediation service of gaid Board had been terminated under the provisions of
the Railway Labor Act.

All these proceedings took place prior to the approval of ihe amended Rail-
way Labor Act on June 21, 1934, The employees, through their representatives,
¢laim that from time to time they insisted before carrier officials that these
disputes be adjusted. Howeyer, nothing official or of record seems to have
jranspired after the Bourd of Medintion had written the letter to the parties
ax above indicated.

POSITION OF THE CARRIFR

The carrier maintains that under snch civrcumstances i dispute which arose
under the Act of 1926 constitnted a case under that law, was tried to a conclu-
sion under the provisions of that 1law, exhausted all remedies and machinery
provided by that law, and was ended ander that law, and is not now within the
jurisdiction of the National Board of Adjustment, or of any division thereof,
under the new Railway T.abor Act of 1934

POSITION OF THE EMPLOYER

The employees maintain that this Adjustment Board has jurisdiction by
virtue of Section 3 (i) of the Railway Labor Act of 1934, and that this Board
<hould take jurisdiction and dispose of the controversy in accordance with the
facts contained in the record.
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In support of its position the carrier contends that all legal remedies, as pro-
vided by the Act of 1026, have been exhausted ; that the cases are at an end;
that while the cases are “ unadjusted ', they are no longer pending.

Having reviewed the history of the Railway Labor Legislation in Case TD-38,
it will be unnecessary to repeat. Suflice to say, the law has for its purpose,
among other things, the avoidance of interrupted commerce and the prompt and
orderly settlement of all disputes covering rates of pay, rules, and working
conditions, While It is conceded that the purpose is laudable, the disputants are
unable to agree as to the extent or limitation of the purposes expressed in the
present Act.

section 3 (1) of the present 1934 Act provides in part as follows .

The disputes between an employee * = * apnd a earvier *
growing out of grievances or out of the interpretation or application of
agreemeiits concerning rates of pay, rules, or working conditions, including
cases pending and unadiusted on the dete of the approval of this Act, shall
be handled in the usual manner, efc.

The carrier contends that the words “jneluding cases pending and unad-
justed " are clear and unambignous. Stunding alone this might be true, but
«uch words must be construed in keeping with the general purposes of the Act.
Quch technical eonstruction should not be indulged as to do violence to the
express general purpuse of the Act. In the citation of the carrier in Docket
TI-38, being the case of Peck: v. Genuess, T Howard, 612-623, appears language
which follows:

Rut it is among the elementary principtes with regard to the construc-
#ion of statutes that every section, provision, and clause ot a statute shall
be expounded by a reference to every other; and, if possible, every clause
and provision shall avail and have the effect contemplated by the Legis-
lature. Oue portion of the Statute ghould not be construed to annul or
destroy what has been clearly granted by another. The most general and
absolute terms of one section may be qualified and Timited by conditions and
exceptions contained in another, so that they all may stund together.

The reasoning contained in the opinion rendered in TD-38 witll reference to
the word “grievance ™ applies here as it does there.

The words “ including cases pending and unadjusted ” should be construed in
conneetion with the intention of the Act. Thev have gignificant relationship to
the words which follow: “ on the date of the approval of this Act.” These last-
guoted words undoubtedly refer to cases or (isputes which arose under the Act
of 19026, Therefore it becomes timely to anulyze briefly the Railway Labor Act
of 1926. Some of the expressed purposes were “to settle all disputes ™ (Sec. 2,
first) ; that all disputes “ <hall be considered, and, if possible, decided with all
expedition in conference between representatives designated and authorized so
to confer, respectively, by carriers and the employees thercof interested in the
dispute” (Sec. 2, second) ; © that * * * it shall be the duty of the desig-
nated representative of such earrier and employees, within ten days after the
receipt of a notice of a desire * * * to confer in respect to such dispute”
.t a certain time and place (See Sec. 2, Par. 4); that Boards of Adjustment
<hall be ereated by agreement between the carrier and the employee and which
agreement shall provide that disputes between any employee * * * and a
carrier * % * growing out of erievances or ouf of the Interpretation
s+ * * of agreements * ¥ * shall be handled in the usual mwanner up to
and including the Chief Operating Officer of the carrier designated to handle
such disputes; but failing to reach an adjustment in this manner, that the dis-
putes shall be referred to the designated Adjustiment Board by the parties or
by either party, with a full statement of facts, ete.; that a decision of such Adl-
justment Board shall be final (Rec. 83} ; that the functions of the Board of Medi-
ation shall he invoked in case the Adjustment Board cannot agree, and in cagse of
the inability of the Board of Mediation fo bring about conciliation through media-
tion, then the Board shall attempt to induee the disputing parties to agree to
arbitrate (See Sec. 5, a, b, and ¢} ; but the agreeinent to arbitrate is opticnal
for either party and the failure or refusal to snbmit to avbitration shall con-
<titute no violation of any legal obligation. Thus we find a most peculiav
situation in the event that arbitration is rejected by either party. No decision
being reached along any of the stages of adjustment, the dispute thus stood
in “ mid air”, so to speak, and undeeided. It was uot only unadjusted, it was
jikewise stalled. It is true that the Act did mot direct the dispute to travel
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clsewhere. It is equally true that under those circumstances no decision could
e reached, although each disputant was entitled to a decision.

The Rriefs in these eases indicate that there ave a large number of ecases
stalled, undecided or * pending ”, according te the employees' interpretation of
that word. When the amendment of June 21, 1934, was written, it was logical
thai Congress should attempt to cortect this auomaly by creating legal ma-
¢hinery whereby this large number of aceunmulated and undecided cases might
e promptly disposed of.

In the 1934 Act we find in Section 3 (i) that disputes between employer amil
ciployee growing out of agrecinents as to working conditions, rates of pay,
ete., including cascs pending and unadjusied on the date of approvel of the Act,
shall be handled according to the machinery therein set forth. It is self-
evident, therefore, that the parf of the Act above gquuied contemplated that
some disputes which had veached the dignity of a “ense” should be disposed
of by the Adjustment Board, The italivized words could not refer to 2
“case ” before the Board of Mediation for the reason that under Seection 4 it is
provided “all cases referred to the Board of Mediation and unsettled on the
date of the approval of this Act shall be handied to u conclusion by the Media-
tion Board.” The Mediation Board shall tike over all cases referred to the
Board of Mediation which remain unsettled, while the Adjustment Board shall
take over and settle those cases pending aud unadjusted on the date of the
approval of the Act.

The important question then to be decided is, what do the words “ cases” and
#pending” mean? In my opinion, “cages’ are those disputes which have
ripened into cases by passing through the various legal steps in an attempt to
reach an adjustment as provided by law under the 1926 Act. The carrier inter-
prets the word “ pending ” to mean “hanging on™ or *“ to be suspended.” There
are other interpretatiors of thig word. 1 find from my College Standard Dic-
tionary that it also has the meaning of “ to be awaited, adjusted, or settled”, or
“ yndetermined ”, * incomplete ”, “ remaining unfinished or undecided.” The
rases at bar were originally disputes which were first presented in conference to
the properly authorized and designated officials of the Railroad System, and
failing there to obtnin an adjustment, they were then referred to the System
Adjustment Board, which deadlocked, and from there to the Board of Mediation,
and there unable to obtain a decision. It is {rue that the cases at bar had passed
through all the processes provided by the 1926 Act, but it is equally true that
these cases remain unadjusted and undecided, and it the words “ undecided ™
and “ pending ” are synonymous, then these cases remain * pending and unad-
justed.” It is self-evident that the Bill does not shine with elarity of language.
We must again resort to what we conceive to be the meaning and intention of
the Legislature. One of the principal purposes of law is to promptly and expedi-
tiously settle disputes and cases. A dispute and/or case is not adjusted by
permitting it to remain unadjusted. To held that the disputes in the cases at
bar Liave been settled by permitting them to remnin undecided or pending is
incongruecus, inconsistent, und irrational.

1t is to be noted that in the Committee hearings on the Bill the carrier presented
an Amendment as follows: * Provided that no Board created under the provi-
gions of this Section shall consider a grievance of any character, the cause ot
which arose more than two years prior to the effective date of this Act.” By
striking the proposed amendment, Cungress apparently intended that there
should be 1o statute of limitations as respects those disputes which have ripened
into cases and which cases remain pending and unadjusted.

To hold that the cases at bar should not be considered by this Board on the
theory that they have had their day in Court altheugh they remain undecided andd
unadjusted renders vacuous the words “ pending and wnadjusted ”, or at least
places upon them an unreasonable or irrational construction. In mny opinion
the calrrier's contention that this Board is without jurisdiction is untenable, anil
I. therefore, hold that these cases ghould be taken by this Adjustment Board
and decided upon their respective records.

(8igned) PavUL SAMUELL,
Referee.



