Award Number 137
Docket Number CL-128
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PARTIES TO DISPUTE:

BROTHERHO0D OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT
HANDLERS, EXPRESS AND STATION EMPLOYEES

SOUTHERN PACIFIC LINES IN TEXAS AND LOUISIANA

DISPUTE.—“(laim of C. M. BEason, Motor Truck Man, Houston General
Stores, for compensation at rate of 51¢ per hour, at time and one-half for
services performed as Delivery Leader on Sunduys and holidays in the period
from March 12, 1934 to date, and for such simlilar service hereafter performed.”

FINDINGS.—The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds that—

The carrier and the employee involved in this dispute are respectively earrier
-and employee within the meaning of the Rallway Labor Act, as approved
June 21, 1934,

This Division of the ‘Adjustment Board has Jjurisdiction over the dispute
involved herein,

The parties to said dispute were given due notice of hearing thereon, which
hearing was held In Chicago on August 21, 1935.

As a result of a deadlock, Wm. H. Spenucer was called in as Referee to sit
with this Division as a member thereof.

- At the written request of the carrier dated November 30, 1935, the Third
‘Division of the National Railroad Adjustment Board permitted representatives
of the carrier and the employee, respectively, “to be heard by the Third Divi-
sion with the Referee sitting as a member thereof.” This hearing was held in
Chicago on December 18 and 18, 1835. It was understood that in the hearing,
the parties would present oral arguments, but would not introduce new evidence,
relating to the issues of the controversy. Although some factual statements
were made in the hearing on December 18 and 19, 1985, the Division bases it
bresent award on the record as it was made up when the Referee was ealled in.

HISTORY QOF THE CONTROVERSY.—In 1915 the carrier was employing
two motor truckmen to deliver materials from its stores at Hardy Street in
Houston, Texas. On January 17, 1922, the carrier created two additional posi-
tions of motor truckmen at this point. In February 1925, it established shops
and stores in Englewood, in or near Houston, and transferred to the new loca-
tion a part of the force, including the twe newly created positions of motor
truckmen, formerly employed at Hardy Street, In March 1934, the carrier
assigned C. M. Eason, petitioner in the present controversy, to one of the posi-
tions created January 17, 1922 and later transferred to Englewood. Eason still
heclds this position.

As early as 1915, it had been the practice of the carrier at the Hardy Street
stores to pay its motor truckmen a flat monthly salary, and to require them to
work seven days a week except when the conditions of the service permitted
their being excused on alternate Sundays and holidays. From 1925 until 1928,
the carrier did not require the motor truckmen at Englewood to work on Sun-
days or holidays. In 1928, the carrier blaced a tractor in operation at the
Englewood stores and required its operator to work seven days a week, inelud-
ing Sundays and holidays. When the operator was absent on Sundays or holl-
days, the carrier required the motor truckmen to operate the tractor without
extra compensation. In 1932, the management required the motor truckmen at
Englewood regularly to alternate on Sundays and holidays to relieve a delivery
leader. For this service, the carrier provided no extra compensation. The
practice of requiring motor truckmen to work seven days a week, including
Sundays and holidays, continued unbroken at the Hardy Street stores down to
the beginning of this controversy. Beginning in March 1934, when C. M. Eason
was' asgigned to the position of motor truckman at Englewood, the carrier
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required him, without extra compengation, to alternate with another motor
truckman on Sundays and holidays in place of H. C. Perkins, a delivery leader.

The duty of motor truckman is to operate a small truck in the delivery and
collection of storehouse materials; that of the delivery leader is to supervise a
small gang of lahorers in the delivery and collection of stores. As a motor
truck driver, C. M. Eason received $01.84 a month, whether he worked six or
seven days a week. H. C. Perkins, as delivery leader, was paid at the rate of
51 cents per hour.

On several occasions, in the period between 1821 and March 6, 1935, represen-
tatives of the Brotherhood of Clerks had raised with the carrier, the gquestion
whether the agreement between them covered motor truckman, Prior to March
8, 1935, however, neither the Brotherhood nor the motor truckmen had lodged
any protest with the management as to the mauner in which motor truckmen
were paid, or had claimed that the motor truckmen were entitled to extra
compensution for services performed on Sundays and holidays.

On March 12, 1935, General Chairman H. W. Harper of the Brotherhood of
Clerks, in a letter addressed to Assistant General Manager Torian of the South-
ern Pacific Lines in Texas and Louisiana, presented the claim of C. M. Eason
for extra compensation, basing the claim upon Rule 52 of the Agreement be-
tween the parties. On March 27, 1935, Mr. Torian replied deanying that motor
truckmen were covered by the Clerks’ Agreement. On the following day,
General Chairman Harper replied to Mr. Torian, setting forth at some length
reasons in support of his contention that motor truckmen were Included in the
Agreement.

During a peried of six or seven weeks immediately preceding April 12, 1935,
General Chairman Harper had several conferences with representatives of the
carrier on the general question whether the Clerk’s Agreement included motor
truckmen. As a busis for the discussion of the broader issue, the specifie
claim of C. M. Eason and certain other employees were laid before the man-
agement. It does not appear, however, that the parties discussed the merits
of the individual claims, particularly the claim of HEason thuat he be granted
time and one half at the rate of 51 cents per hour for the Sundays and holi-
days which he was required to work in the place of H. C. P’erkins, delivery
leader. It must be remembered, however, that from the outset of this con-
troversy the carrier denied that motor truckinen were covered by the Clerks'
Agreement,

POSITION OF EMPLOYEE.~In support of the claim under consideration,
these contentions were presented on behalf of the employee:

(1) Motor truckmen are inciuded under the Clerks’ Agreement by virtue
of Rule 1 (3} which provides:

“RuLe 1. These rules shall govern the hours of service and working
conditions of ihe following employees, subjeet to the exceptions noted
below.

#{3) Laborers employed in and around stations, storehouses, and ware-
houses.”

(2) C. M. Eason, being regularly employed as a motor truckman for 204
hours a month or six days a week, the carrier could not on Sundays and holi-
days agsign him to the position of delivery leader, regularly fiiled by H. C.
Perkins at 51 cents per hour, except upon compliance with Rules 51 and 52
of the Agreement:

“RULE 51. Positions (not employees) shall be rated and the transfer of
rates from one position to another shall not be permitted.”

“Ruie 52. Employees temporarily or permanently assigned to higher-
rated positions shall receive the higher rates while oceupying such posi-
tion; employees temporarily assigned to lower-rated positions shall not
have their rates reduced.”

(3) C. M. Eason, having been called to work on Sundays and helidays over
and above his required service as a motor truckman, is entitled to time and a
half for such time at the rate of 51 cents per hour. In support of this con-
tention, the employee relles upon Rules 44, 45, and 38 of the Agreement.

POSITION OF THE CARRIER.—In opposition te the eclaim under con-
stderation, these contentions were presented on behalf of the carrier:

(1) The Amended Railway Labor Act of June 21, 1934, is unconstitutional
ingofar as it purports to give the National Rallroad Adinstment Board Jurisdie-



73

tlon over the grievance of an employee who, although employed by an inter-
state carrier, is engaged solely in intrastate commerce.

(2) The procedures established by the Board, particularly those governing
ex parie submissions of disputes, did not afford the carrier a fair hearing,
and are, therefore, unconstitutional.

(3) The Third Division of the Roard has no jurisdiction over the alleged
grievance of C. M. Eason because he is not included under the Agreement
between the Clerks and the Carrier,

(4) This dispute, although the Third Division may have jurisdiction over
it, is not properly before it.

(5) Assuming that the dispute Is properly before the Division, the employee
is not entitled to time and & half at the rate of 51 cents per hour.

(8) In any event, the claim is outlawed by reason of the employee's failure
to present it to the management within the time allowed by Rule 27 (a) of the
Agreement hetween the parties.

OPINION OF THE REFEREE.—It is the general conclusion of the Division
that C. M. Eason, as a motor truckman, is ineluded under the Agreement
between the Brotherhood of Clerks and the Carrier.,

The record of the controversy is voluminous, the issues multifarious, and the
arguments finely spun. While it will serve no useful purpose to examine the
record in great detail, the Referee will devote some attention to the principal
isgues.

CONSTITUTIONAL ISSUES.—The Division musi assume that the Amended
Rallway Labor Act of June 21, 1984, under which it funetions, is constitutional.
This iy an issue on which courts alone ean pass Judgment, The carrier, if
convinced that the legislation is for any reason unconstitutional, can secure a
decision of the federal courts on the issue or issues by refusing to colnply with
the Division’s award, thus compelling the petitioner to sue upon it. An ad-
ministrative board must, it would seem, assume the validity of a law to which
it owes its existence.

What has been said concerning the constitutionality of the legislation
may also be said concerning the fairness of the rules of procedure followed by
the Board in ex parte submissions. In passing, however, it may he said that
the record of the controversy bears testimony to the fact that the carrier has
had ample opportunity to present both evidence and arguments,

SCOPE OF THE AGREEMENT.—Whether the Agreement between the
Brotherhood of Clerks and the Carrier includes motor truckmen is, of counrse,
the principal issue in this controversy. The phraseclogy of the Agreement
relating to this issue is not entirely clear, and there was a sharp coniiict in
the evidence as to what the parties themselves conceived the proper scope
of the Agreement to be.

Aside from other considerations, the Referee is of the opinion that the lan-
guage of Article I, fairly interpreted, includes motor truckmen. This article
describes the general classes of employees embraced by the Agreement: (1)
Clerks, (2) Other office and station employees, and (3) “Laborers employed In
and around stations, storehouses, and warehouses”, Motor truckmen are, in a
broad sense, laborers, and are certainly employed ‘in and around stations,
storehouses, and warehouses.” They are carried on the payroll of the store-
house to which they are attached -and are under the contrgl of the store-
keeper. This conclusion i8 fortified by the fact that parasgraph 3 of Rule 1
is followed by a listing of certain employees who are not embraced by the
Agreement, These exceptions do not include motor truckmen, If the framers
of these rules had intended to omit motor truckmen from their operation,
they would have listed them under “Kxceptions.” The failure g0 to list them
strongly suports the conclusion that the framers of the rules intended to in-
clude motor truckmen as “laborers employed in and around statlons, store-
houses, and warehouses.”

In further support of its position that Rule I {3) includes motor truckmen,
the employee cites three decisions of the United States Rallroad Labor Board,
Nos. 2, 147, and 1074, to all of which the Brotherhood of Clerks and the Car-
rier were parties. These decisions- specifically referred to “station, platform,
warehouse, transfer, dock, truckers, and other similarly employed” as falling
under the Clerks’ Agreement. In 1922, the carrier asked for a reduction in
wages of employees covered by the Clerks’ Agreement and in the ex parte sub-
mission of its claim to the United States Railroad Labor Board included motor
truckinen among other employecs whose wages would have been reduced under
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its propesal. Again, in November 1922, when the Brotherhood asked for an
Increase in wages, the carrler recognized the motor truckmen as being included
In the request,

In opposition to the conclusion that motor truckmen are covered by the
Olerks’ Agreement, the carrier placed considerable emphasis upon a letter which
Mr, Torian, following conferences on the issue, wrote to Mr. King, then general
chairman, February 4, 1921, in which Mr. Torian stated;

“At conference February 3, you advised that the above case (request
that the Agreement be construed to include motor truckman) was with-
drawn and I am therefore closing the file,”

The ecarrier presented no evidence indicating that it received any reply from
Mr. King to this communication. The Brotherhood was unable to furnish any
explunation of the letter, and asserted that a thorough search of its files failed
to indicate that the communication was ever received. On its behalf, however,
it was pointed out that on January 21, 1922, the carrier, in asking for a redue-
tion in wages, and again on November 22, 1922 in resisting a demand by
the Brotherhood for an increase in wages, recognized that motor truckmen were
covered by the Clerks' Agreement. . . _

in support of its position, the carrier also called the Division's attention te
an affidavit made by General Chairman Harper, in the year 1923, in connection
with a dispute over representation, in which Harper stated that truckmen
and certain other employees would not be eligible to vote in an election which
was under contemplation, In connection with the same dispute, however, G. 8.
Waide. a Vice President of the earrier, made an afidavit in which he stated
that certain emnlovees, including motor truckmen “are each and all clerical
employees and eligible as members in either the Brotherhood or the Associa-
tion (referring to a company union)., Their working conditions and rates of
pay are fixed by clerks' agreements.” In view of the peculiar circumstances
of this controversy, particularly in view of the fact that the controversy seems
to have revolved around  the matter of representation of elerical employvees
within the meaning of Article I (1), neither affidavit has great evidentiary
value beyond indicating that as late as 1823 or 1924 the parties had not reached a
clear understanding as to the appropriate scope of Article I of thelr Agreement,

In further support of its position, the carrier called the Board’s attention to
the fact that for many vears it has prid motor truckmen in the manner pre-
viously indicated, that it has required them to work on Sundays and holidays
without extra compensation, and that it does not carry the names of motol
truckmen on the seniority lists of employees covered by the Clerks' Agreement,
The carrier called particular attention to the fact that from about 1924 until
March 12, 1935, when General Chairman Harper presented the claim of C. M.
Eason, neither the Brotherhood nor the motor truckmen had pressed for a
gettiement of the issue under consideration. These facts, while significant, have
little probative value tending tc prove the scope of the Agreement. A party
to an agreement cannot revise it by repeated violations of it.. It must be re-
membered, moreover, that during the period from about 19823 until 1830 when
in T. & N. 0. R. Co. v. Brotherhood of Railway and Bteamship Clerks (281 U. 8.
048, 1930}, the Supreme Court of the United States reestablished it as a bar-
gaining agency, the Brotherhood was waging .a bitter struggle with the earrier
for itg very existence, It is a matfer of record that the carrier in this con-
troversy never established an adjustment board on its lines as required by
Section 3 of the Railway Labor Act of 1826. It was not until the Railway
Labor Act of 1934 set up the National Railroad Adjustment Board that the
Brotherhood had any tribunal to which it could take grievances. In these
eircamstances. tlie delay of the Brotherhood In pressing for a settlement of the
1ssne under consideration loses its significance.

I8 CONTROVERSY PROPERLY BEFORE BOARD.—The carrvier contends
that the controversy is not properly before the Third Division of the Adjustment
Board. .

In support of this contention, the carrier, in the first place, contends that
under Rule 27 of the Agreement the employee should have presented his claim
to the management in person. The carrier also contends that this has been a
historic practice on its lines. Even assuming that Rule 27 has any application
to the presentation of this fype of claim, the rule in guestion certainly does not
require that the employee shall present hig claims or grievances in person.
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Moreover, the requirement, whether bhased upon a rule In the Agreement or g
practice of the carrier, that the employee should bresent claims and grievances
in person would materially impinge upon his statutory right to be represented
by representatives of his own choosing. The fact that the claim in this case
was originally presented by General Chairman Harper Is immaterial.

In further support of i{ts position that the controversy is not properly before
the Adjustment Board, the carrier urges that the petitioner falled to comply
with the procedures prescribed by the Railway Labor Act before submitting a
claim or grievance to the Board. The carrier called particular attention to the
secm;((ll paragraph of Section 2 and Section 3 (i) of the Aet. The former
provides:

“All disputes between a carrler or carriers and its or their employees
shall be considered, and, if possible, declded, with all expedition, in con-
ference between representatives designated and authorized so to confer,
respectively, by the carrier or carriers and by the employees thereof inter-
ested in the dispute.”

Bection 3 (i) provides that disputes “shall be handled in the usual manner up
to and including the chief operating officer of the carrier designated to handle
such disputes.”

The carrier also called the Board’s attention to its own rule, published
October 10, 1934, in Circular MNo. 1:

*“No petition shall be considered by any division of the Board unless the
subject matter has been handied in accordance with the provisions of the
Railway Labor Aect, approved June 21, 1934."

The carrier urges that the controversy is not properly before the Board be-
cause the petitioner did mot comply with the foregoing requirements.

The requirements that disputes, before being submitted to the Adjustment
Board, shall be the subject matter of a conference bhetween representatives of
management and representatives of employees and shall be handled in the
usual mannper up to and including the chief operating officer of the carrier
designated to handle such disputes, are salutary requirements and should be
observed both in letter and in spirit. Underlying them, iz the policy that the
government should not interfere In the relationship between emplover and
empleyee until they have exerted all reagonable effort to settle their disputes,
To effectuate this policy, the statute not only requires that the dispute shall
be handled through certain officials of the carrier, hut that it shall be the
subject matter of conference. The term conference clearly implies something
more than letter writing; it Implles personal, and perhaps more or less formal,
discussions by participunts. In the opinion of the Referee, it was undoubtedly
the thought of the framers of this legislation that the parties to a dispute
should be compelled to discuss it face to face before appealing to the Adjust-
ment Board for assistance,

The major issue in this controversy, whether Motor Truckman Eason is
covered by the Clerks' Agreement, was brought to the attention of the man-
fgement in the manner prescribed by the Railway Labor Act of 1934. The
correspondence which took place between General Chairman Harper and
Assistant General Manager Torian in March and April of 1935 related pri-
marily to this broad issue. Attention is particularly called to General Chair-
man Harper's letter of March 28 to Mr. Torian in which he set forth at great
length arguments in support of his contention that motor truckmen were
included under the Agreement.

The record indicates that the issue has not only been considered by the
parties through corrvespondence Lut that it has been the subject of conference
between them. It was the subject of conference between the parties ag far bark
as 1921. It was the subject of conference between the parties in connecticn
with the controversy over representation in 1923. There is evidence in the
record which justifies the conclusion that the issue in question was the subject
of conference hetween Mr. Montgomery, Supervisor of Wages, and General
Chairman Harper during March and April of 1935 before the Brotherhood had
filed its notice of intention to submit an ex parte statement of the controversy
with this Divislon.

With some regret, however, the Referee reaches the conclusion that that
part of C. M. Eason’s clalm which relates to compensation is not properly
before the Board. Although the correspondence between Mr, Harper and Mr.
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Torian was in relatlonship to C. M. Hason's cluim for extra compensation,
the sctual discussion centered around the issue whether he was under the
Clerks' Agreement. The record contains no evidence justifying the inference
that the merits of Eason's claim were ever the subject of correspondence or
conference prior to the time when the controversy was submitted to this
Divigion for settlement. Indeed, the record clearly indicates that the carrier
had no formal notice that the petitioner was making a claim for time and
one half at the rate of 51 cents per hour until the Brotherhood had filed its
first paper with this Division.

The Referee regrets that he is forced to this eonciusion because of the delay
which it is likely to entail in the ultimate settlement of this controversy. It
may be admitted that an immediate decision of the Division on the meritsg of
Eugon’s claim for compensation would neither tuke the carrier by surprise nor
cause it any damage. It may also be admitted that the reason why the claim
for compensation was not congidered on its merits was the carrier’s refusal
to recognize the Brotherhood of Clerks as a bargaining agency for motor
truckmen. At the same time, the requirement that such Issues ghall be con-
sidered in conference befween management and employees before submission
to the Adjustment Board is not a mere technical requirement. As previously
peinted out, it is based upon sound policy. In the circunstances, the Reteree
hesitates to take responsibility for passing judgment on issies which have
not been fully considered in conference between ihie parties,

OTHER ISSUES.—In the view that the Division hasg tuken of thig contro-
versy, it is not necessary for it at this time to consider the other contentions
made by the parties. These are matters for further negotiations between them.

AWARD

It ig the judgment of the Third Division of the National Railroad Adjustment
Board that Motor Truckman C. M. Eason is included under the Clerks Agree-
ment. His claim for compensation at the rate of 51 cents per hour, with time
and one half, are remaunded for further negotiations without prejudice because
.of this decislon.

By Order of Third Division :

Attest:

NATIONAL RAILROAD ADJUBTMENT BOARD.

H. A. JoHNsON,
Secretary.
Pated at Chicago, Ilinols, this 2nd day of January 1836.



